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NEW PERSPECTIVES IN CONSTRUCTION LAW

RESOLVING CONSTRUCTION DISPUTES IN THE COURTS: A CONSIDERATION 
OF CONSTRUCTION LAW IN THE AGE OF PRIVATE DISPUTE RESOLUTION 
RAMI MARGINEAN

The prevalence of disputes in construction projects has made dispute management and 
resolution a major preoccupation of industry participants and their advisors. This preoccupation 
currently involves, in addition to a focus on dispute avoidance processes, a reliance on arbitration 
as the principal dispenser of justice. Arbitration provides construction disputants with important 
advantages that were previously unavailable in the law courts: flexibility, finality, enforceability 
advantages and procedural advantages, to name but a few. However, two implications of the status 
quo give rise to concerns. First, there is the consideration of the future of construction law in 
the age of private dispute resolution and the threat posed to the rule of law by such processes. 
Secondly, when considering the costs of dispute resolution through private processes, particularly 
arbitration, there appears to be noticeable and growing disenchantment with the arbitration model. 
This paper argues that these implications highlight the need for an alternative to arbitration in the 
resolution of international construction disputes. Over the last few decades, courts have shown a 
remarkable ability to innovate and respond to the needs of the dispute resolution community and 
can provide this alternative. 

THE BENEFITS OF INTEGRATING SMART CONTRACTS AND BIM 
DURING CONSTRUCTION
HELDER CARDEIRA

The benefits of BIM to the construction industry have been object to extensive research, but 
scarcely ever about the benefits of integrating BIM with Smart Contract, hence this discussion 
paper. Due to the lack of literature on the topic the purpose of this paper is to mainly highlight the 
possible benefits of integrating BIM with Smart Contracts and make recommendations for further 
research

SUBCONTRACTING LIMITS: A REVIEW
MEHMET BECK

This paper aims to address the issue of subcontracting in works contracts and attempts to 
explore the essence, reasons and logic behind the limitations for subcontracting. An overview of 
the history and evolution of the relevant legislation is made with special emphasis to the origin of 
the subject, finding its roots on matters related especially to labor protection. Emphasis is given 
to the different modes evolved during the last decades especially with the introduction of the 
advanced communication and information technologies for the procurement, subcontracting 
and employment relationships and mechanisms in the sector; compared to which the relevant 
legislation, regulations and contractual texts have failed to provide adequate descriptions, 

SPEEDREAD
9

35

39



Speedread

6

explanations and competences and remained primitive in meaning.
Construction works contracts mostly entail subcontracting limits in the form of a percentage 

of the total amount of the works contract. A review of the issue is revealing that there are 
several uncertainties, ambiguities and misconceptions on the descriptions, applications and 
evaluations with regards to the subcontracting issue. Studies of the literature and cases to 
inquire the reason behind the subcontracting limits generally produce conclusions to state 
that limits for subcontracting aim to enforce contractors to use mostly if not fully their own 
personnel, equipment and financial resources rather than transferring an unacceptable portion 
of their liabilities to others. On the other hand evaluation of the industry practice indicate that 
the construction industry is more and more depending on the expertise, specific machinery and 
equipment, specialized manpower and even more outsourcing of the administrative arrangements 
such as the construction and project management, financing mechanisms, accounting services 
etc. Most equipment, plant and materials procured do come with specialized manpower for the 
installation and operation of the same, thus even a simple procurement to constitute a component 
of the works can be considered subcontracting.

THE IMPLEMENTATION OF THE EROPEAN PUBLIC PROCUREMENT DIRECTIVES

OVIDIU IOAN DUMITRU

European Union, especially now after Brexit, has to answer more and more questions about its near future and 
one of the painful issue raised is the one regarding the contribution to the European budget and how are these 
money spend for developing solutions to get us out from the crisis we entered in 2009. The national actors started 
questioning the standardisation of the public procurement at European level, some of them considering that he 
new Directives issued in 2014 may block the process of restarting the European economy.

PRACTICAL CONSIDERATIONS REGARDING SUBCONTRACTORS IN 
PUBLIC PROCUREMENT CONTRACTS 
BAZIL OGLINDĂ, EUGEN SÂRBU

A statistical study carried out in 2015 shows that 70% of contractors subcontract parts 
of the projects they have in execution, and another study from 2009 shows that in Germany 
subcontracting is found in 40% of construction contracts. In Romania, construction contracts 
signed by public authorities are governed by the public procurement legislation, which over the 
years had a dynamic evolution. A controversy, namely, the status and role of subcontractors 
in public procurement contracts gets another approach with the adoption of Law no. 98/2016 
regarding public procurement.
Harmonizing the Law no. 98/2016 regarding public procurement with the EU Directive 2014/24 
creates a favorable framework which is clearly defined for subcontractors. The law regulates gen-
eral conditions, but also special conditions regarding subcontractors, recognizing the practical im-
portance of this institution by regulating a distinct section that brings in premiere a number of 
extremely important issues concerning, especially, the practical problems involved in public pro-
curement subcontracting. In the field of constructions, the institution of subcontracting is very  

49

53



NEW PERSPECTIVES IN CONSTRUCTION LAW

7

common, being used to increase the quality of construction works and to reduce execution costs 
by promoting competitiveness. 

THE INTERNATIONAL DIMENSION OF CONTEMPORARY LABOR 
RELATIONS. A SPECIAL LOOK ON CONSTRUCTION INDUSTRY 
RALUCA DIMITRIU

Globalization and openness to international of the construction industry generates an intra-Eu-
ropean mobility, but also enhances the presence of workers from outside the European Union. The 
paper is aiming to deal with two of the fundamental problems accompanying the internationaliza-
tion of employment: on the one hand the social and psychological vulnerability shown by migrant 
workers, on the other hand the reluctance expressed by local workers who perceive them as com-
petitors for occupying a limited number of jobs. Policies and strategies to address these two issues  
- are often contradictory. The role of labour law may be here, above all, an ethical one.

CONSIDERATIONS ON THE POSIBILITY OF CHANGES DURING 
INDIVIDUAL LABOR CONTRACT FOR CONSTRUCTION WORKS
ANA VIDAT 

It is inconceivable that a contract executed by definition in time, could remain in all aspects, in 
its original form in which the parties have concluded (in writing). 

Flexicurity requirements during the execution of the individual labor contract is not, in reality, 
only a requirement of the legislature – which translates options employer organizations – it is 
an objective necessity determined that occur after the conclusion of the contract a number of 
circumstances, situations, goals or subjective, requiring modification of.
Adapting a gainful economic or technological developments may require modification of the indi-
vidual employment contract under which the activity is performed, taking into account the intrin-
sic dynamism of employment. 

CONSIDERATIONS REGARDING THE LEGAL REGULATION OF 
COLLECTIVE BARGANNING WITHIN THE FRAMEWORK OF LABOR 
RELATIONS  
RADU ȘTEFAN PĂTRU

Collective bargaining plays an important role in ensuring a balance between employers and 
employees in labor relations and for achieving the social peace. Law no. 62/2011 (on Social 
Dialogue) has significantly changed the legal status of collective bargaining. News are: raising 
the threshold for representation for trade unions at the level of half plus one of the employees 
in the unit, the impossibility of concluding the collective labor agreement to national level and 
regulation for the first time of other agreements, conventions and arrangements as art. 153 of 
Law no. 62/2011 (on Social Dialogue). These legislative provisions are not likely to encourage 
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collective bargaining, this being confirmed by the small number of collective agreements concluded 
at sector and group of units under the rule of Law. 62/2011. In this study we intend to present 
the lege ferenda proposals that could revive the conduct of collective bargaining in labor relations. 

ASPECTS CONCERNING EMPLOYMENT THROUGH TEMPORARY 
AGENCY WORK IN THE CONSTRUCTION INDUSTRY  
MIHAELA EMILIA MARICA

Among the most important aspects accounting for the vulnerability of temporary employees, the 
specialized literature mentions: inadequate social protection systems; poor work and employment 
conditions; problems concerning the nature of employment, the insecure workplace as well as 
economic instability, the low remuneration and insufficient benefits, the lack of promotion 
opportunities. All these aspects, as well as certain specific characteristics of this activity sector, 
concerning the workplace which by definition is „mobile” and which differs from one project to 
another; the issue of costs and constraints related to the time of construction execution; as well 
as the increasing need for flexibility in work organization, are major reasons that demonstrate the 
need to intensify debates on this topic.
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RESOLVING 
CONSTRUCTION 
DISPUTES IN THE 
COURTS:
A CONSIDERATION OF THE 
FUTURE OF CONSTRUCTION 
LAW IN THE AGE OF PRIVATE 
DISPUTE RESOLUTION

Rami MARGINEAN
Senior Associate to the Honourable Justice Vickery & TEC List Co-ordinator
Supreme Court of Victoria, Melbourne, Australia 

1. Introduction
The prevalence of disputes in construction projects has made dispute management and

resolution a major preoccupation of industry participants and their advisors. This preoccupation 
currently involves, in addition to a focus on dispute avoidance processes, a reliance on arbitration 
as the principal dispenser of justice. Arbitration provides construction disputants with important 
advantages that were previously unavailable in the law courts: flexibility, finality, enforceability 
advantages and procedural advantages, to name but a few. However, two implications of the status 
quo give rise to concerns. First, there is the consideration of the future of construction law in 

9



10

the age of private dispute resolution and the threat posed to the rule of law by such processes. 
Secondly, when considering the costs of dispute resolution through private processes, particularly 
arbitration, there appears to be noticeable and growing disenchantment with the arbitration model. 
This paper argues that these implications highlight the need for an alternative to arbitration in the 
resolution of international construction disputes. Over the last few decades, courts have shown a 
remarkable ability to innovate and respond to the needs of the dispute resolution community and 
can provide this alternative. 

The paper is structured as follows:
• Section 2 identifies the status of construction law among legal disciplines and its contribution

to the general law. 
• Section 3 identifies the dispute resolution landscape. It shows the factors that have led to the

proliferation of private dispute resolution processes and identifies a trend of increased reliance on 
arbitration in the resolution of construction disputes. 

• Section 4 discusses the likely long-term implications of this trend. Private dispute resolution
mechanisms pose a challenge to the development of construction law as a discipline and the 
maintenance of the rule of law. Importantly, arbitration has failed to maintain the cost-efficiencies 
that made it an appealing dispute resolution method initially.

• Section 5 identifies that, in the current climate, there is a need for an alternative to arbitration
in the resolution of construction disputes, and argues that the curial process, or litigation, is this 
alternative.  

• Finally, section 6 discusses six trends that make the courts an appealing forum of dispute
resolution. These are: a convergence of civil and common law systems procedure, the devolution 
of legal services through the establishment of specialised courts or list, court reform that achieves 
cost-efficiencies in the discovery process, court strategies and tools of dealing with expert witness 
evidence, innovations to control overall costs, and finally, international developments, specifically 
the establishment of international commercial courts, and introduction of the Convention on 
Choice of Court Agreements.  

Ultimately, it is submitted that the disadvantages of litigation that prompted the quest for 
alternative dispute resolution processes have now largely dissipated. Resort to curial processes for 
the resolution of construction disputes, in appropriate circumstances, is likely to be beneficial, not 
only to the disputants, but also to the practice of construction law generally. 

2. The status of construction law in the justice system and its contribution to
jurisprudence 

Construction law is now rightly defined as being a great deal more than just sawdust, nails 
and cement1. It is, as the eminent American construction lawyer Philip Bruner described it, 

– ‘a towering legal edifice built out of modern statutes, contextual common law principles and
foundational legal concepts sustaining and binding [a] multitude of parties.’2

However, construction law has not always occupied a central position in our justice system and 
great repute among legal disciplines. 

The integration of construction law into the mainstream is a process that occurred gradually 
over the course of one century.3 When the first edition of Hudson’s Building and Engineering 

1 The Right Hon the Chief Justice Beverley McLachlin PC, Chief Justice of Canada, ‘Judging the vanishing trial in the con-
struction industry’ (2010) 5(2) Construction Law International 9, 9.
2. Philip L Bruner, ‘The Historical Emergence of Construction Law’ (2007) William Mitchell Law Review 1, 4.
3. The Hon the Lord Dyson, MR, ‘The contribution of construction cases to the development of the common law’ (2015) 

Keating Lecture 2.
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Contracts was published in 1891, construction law was not perceived as a serious specialist area of 
law, but rather as a dull subject, all fact and no law.4 In England, the judicial officers who managed 
construction litigation prior to the establishment of the Technology and Construction Court in 
1998, called the Official Referees, were described as ‘cry[ing] in the wilderness’5, with their cases 
appearing listed right at the bottom of the Daily Cause List and their courts located at the end of 
a long corridor at the top floor of the Royal Courts of Justice buildings in London, as if they were 
an afterthought.6

However, in spite of this general suspicion and marginalisation, construction cases have quietly 
helped shape important areas of the general law. Two important contributions are briefly outlined 
here.

First, construction cases have made an important contribution to the general law of contract. 
This is unsurprising, given the central importance of the construction contract to defining the 
relationships between the parties to a construction project and the prominent position of contract 
law considerations in general construction law. Construction contracts tend to be complex and 
detailed and negotiations can drag on interminably.7 Thus, questions of contract formation have 
been common. In Courtney and Fairbairn v Tolani Brothers (Hotels) Ltd,8 an English construction 
case, Lord Denning MR, Lord Diplock and Lord Justice Lawton considered whether a contract had 
been formed. Lord Denning MR commented:

‘[The price] is so essential a term that there is no contract unless a price is agreed or there 
is an agreed method of ascertaining it, not dependent on the negotiations of the two parties 
themselves.’9

The reasoning expressed in this case in 1975 was influential in shaping this area of law and 
was subsequently accepted by the House of Lords in Walford v Miles10, arguably the most famous 
English case on this question. 

The second contribution of construction cases that should be mentioned is to the law of 
negligence and specifically the status and operation of the common law duty of care, particularly 
in the context of pure economic loss. This may appear to be a more theoretical than practical 
question and one of limited applicability. However, as the High Court of Australia recently 
recognised, ‘there is a net cost to society which arises from uncertainty as to the principle to be 
applied [in this area of the law].’11

It is important to note that the law in Australia on this question has been shaped almost 
exclusively by construction cases. All three construction cases that have made their way to the 
High Court of Australia in the last 20 years have considered this matter: Bryan v Maloney,12 Woolcock 
Street Investments Pty Ltd v CDG Pty Ltd13 and Brookfield Multiplex Ltd v Owners Corporation Strata 
Plan 61288.14 

The question addressed in Bryan v Maloney was abstractly defined as – 

4. Ibid.
5. H H J Bowsher QC, ‘The Technology and Construction Court before and after the Woolf civil procedure reforms’ (2000) 
3(1) International Arbitration Law Review 19, 19.
6. Lord Dyson, above n 3, 1.
7. Ibid 8.
8. [1975] 1 WLR 297 (per Lord Denning MR, Lord Diplock and Lord Justice Lawton).
9. Courtney and Fairbairn v Tolani Brothers (Hotels) Ltd [1975] 1 WLR 297, 301.
10. [1992] 2 AC 128.
11. Brookfield Multiples Ltd v Owners Corporation Strata Plan 61288 (2014) 254 CLR 185, 242 (Gageler J).
12. (1995) 182 CLR 609.
13. (2004) 216 CLR 515 (‘Woolcock Street Investments’).
14. (2014) 254 CLR 185 (‘Brookfield Multiplex’).
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‘whether, under the law of negligence, a professional builder who constructs a house for the 
then owner of the land owes a prima facie duty to a subsequent owner of the house to exercise 
reasonable care to avoid the kind of foreseeable damage (…) that is (…) the diminution in value of 
the house when a latent and previously unknown defect in its footings or structure first becomes 
manifest.’15

The question addressed in Woolcock Street Investments was similar, that is, whether the 
engineering company owed a duty to exercise reasonable case in designing the foundations of 
a warehouse and office complex to avoid a subsequent purchaser sustaining pure economic loss. 

Most recently, in Brookfield Multiplex, the principal question raised was – 
‘whether [the builder] Brookfield owed the [Owners Corporation] a duty to exercise reasonable 

care in the construction of the building to avoid causing the Corporation to suffer pure economic 
loss resulting from latent defects in the common property.’16 

Considered together, these decisions provide a detailed consideration of this area of law 
in Australia and, importantly, indicate the High Court’s views as to the proper limits of the 
intervention of the common law. In Woolcock Street Investments, Gleeson CJ and Gummow, Hayne 
and Heydon JJ said: 

‘The actual decision in Bryan v Maloney has now been overtaken, at least to a significant extent, 
by various statutory forms of protection for those who buy dwelling houses which turn out to be 
defective.’17 [citations omitted]

To this can be added the comment of Gageler J in Brookfield Multiplex, where his Honour cited 
Woolcock Street Investments and added: ‘If legal protection is now to be extended, it is best done by 
legislative extension of those statutory forms of protection.’18

3. Dispute resolution in the construction industry

3.1 Identifying the landscape
As construction projects have become larger, more complex and technical, disputes have become 

more prevalent and difficult to resolve.19 Disputes and disputation have become ubiquitous in 
construction projects and, indeed, the construction industry can rightly be described as a crucible 
of conflict. This has naturally also had a major impact on the focus and operation of construction 
law. Dispute avoidance, management and resolution have become major features of construction 
law. 

The common incidence of poorly drafted contract documents, divergent contract interpretations, 
project uncertainty, design errors, site management issues, personality traits, the unavailability 
of resources, questionable management practices and unfair risk allocations, all create an 
environment in which disputes flourish at all stages of a construction project.20 While these root 
causes of dispute are particularly common in the context of domestic construction projects, the 
disputation landscape of international construction projects, which bring together a multitude 
of parties from different jurisdictions, each with its own cultural sensitivities and approaches 
to dispute resolution, is not dissimilar. There is thus a tension that has become endemic to the 

15. Bryan v Maloney (1995) 182 CLR 609, 617 (Mason CJ, Deane and Gaudron JJ).
16. Brookfield Multiples Ltd v Owners Corporation Strata Plan 61288 (2014) 254 CLR 185, 192 (French CJ).
17. Woolcock Street Investments Pty Ltd v CDG Pty Ltd (2004) 216 CLR 515, 534.
18. Brookfield Multiples Ltd v Owners Corporation Strata Plan 61288 (2014) 254 CLR 185, 245 (Gageler J).
19. Allen L Overcash, ‘Introducing a novel ADR technique for handling construction disputes: arbitration’ (2015) 35(1) 
Construction Lawyer 22, 22.
20. Paula Gerber and Brennan J Ong, Best Practice in Construction Disputes: Avoidance, Management and Resolution 
(LexisNexis Butterworths, 2013) 16.
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construction industry and within construction law more broadly. 
Contributing to this tension is the historical dissatisfaction with curial dispute resolution. Courts 

throughout the world have traditionally been regarded as most unattractive dispute resolution 
fora, particularly for construction disputes. Courts are seen as lacking the necessary qualifications 
to rule on questions involving the technicalities or complexities that are typical of construction 
disputes.21 To these can be added the inconveniences that stem from the highly centralised nature 
of the institution, the procedural difficulties that arise from numerous interlocutory skirmishes 
and the overall costs and time associated with seeking justice in the law courts. 

This historic and worldwide trend has had two important consequences, each of which is briefly 
discussed in turn. First, it has prompted a continued quest for economical and speedy methods 
of resolving disputes as an alternative to litigation.22 Secondly, and importantly for the purposes 
of this paper, it has pitted the courts and the other forms of dispute resolution, particularly 
arbitration, against each other.23 

3.1.1 Quest for alternative methods of resolving disputes
The traditional dissatisfaction with court processes and litigation and increasing need for 

adequate support for transnational commercial activity, including construction activity, have 
prompted what can be described as a unified movement to explore and develop alternative 
appropriate methods of resolving disputes. 

Arbitration, currently the primary dispenser of justice for commercial disputes, is a process that 
predates the common law. Its use can be traced back to antiquity, with Moses and King Solomon 
playing the roles of arbitrations, the ancient Greeks using the procedure in the context of disputes 
with traders from foreign lands,24 and the Romans applying arbitration principles to settle 
commercial disputes.25 It developed and flourished in the European commercial environment, 
initially in 13th century England, when merchants sat as private judges in ‘piepowder courts’ and 
on tribunals of guilds and trading companies, and in the modern era through such vehicles as 
trading associations, shipping and stock exchanges and chambers of commerce.26 As the power 
of the nation states grew throughout the 20th century, there was a corresponding consolidation 
of the national ‘legal silos’ and an increased need for transnational legislation and transnational 
dispute resolution.27 This process led to the development of the modern arbitration infrastructure 
that traces its impetus to the Convention on the Recognition and Enforcement of Foreign Arbitral 
Awards (the ‘New York Convention’) of 1958 and subsequently, the UNCITRAL Model Law on 
International Commercial Arbitration (the ‘Model Law’) of 1985. 

The construction industry has embraced arbitration as one of the principal means of resolving 
dispute since the late nineteenth century.28 This, it should be noted, predates the global wave of 

21. The Hon the Lord Mustill, ‘Arbitration: History and Background’ (1989) 2 Journal of International Arbitration 43, 44.
22. Brian L Bond, ‘Alternative Methods of Resolving Construction Disputes: Is Statutory Adjudication Really the Best Way?’ 
(2016) 82(3) Arbitration 239, 239.
23. The Right Hon the Lord Thomas of Cwmgiedd, the Lord Chief Justice of England and Wales, ‘Developing commercial 
law through the courts: rebalancing the relationship between the courts and arbitration’ (2016) The Bailii Lecture [44].
24. William K Slate II, ‘International Arbitration: Do Institutions Make a Difference?’ (1996) 31Wake Forest Law Review 41, 
41-2.
25. Ronald Fitch, Commercial Arbitration in the Australian Construction Industry (The Federation Press, 1989) 8. See also 
Derek Roebuck and Bruno de Lyones de Fumichon, Roman Arbitration (Oxford University Press, 2004).
26. Christian Buhring-Uhle et al, Arbitration and Mediation in International Business (Kluwer Law International, 2nd ed, 
2006) 31-2.
27. The Hon the Chief Justice Marilyn Warren AC, Chief Justice of Victoria and the Hon Justice Clyde Croft, ‘An Interna-
tional Commercial Court for Australia: Looking beyond the New York Convention’(2016) Commercial CPD Seminar Series, 
2-3.
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arbitration that has gathered substantial strength beginning with the second half of the twentieth 
century, particularly since the drafting of the New York Convention and the Model Law. The rise 
of arbitration as an important dispute resolution mechanism in construction disputes is owed, 
to a considerable extent, to the fact that the construction industry, especially in the context of 
international projects, has relied heavily on a small set of published standard forms of contract, 
all of which provide for arbitration as the ultimate dispute resolution method.29 In Australia, 
arbitration clauses have been included in the principal standard form construction contracts since 
the late 1950s.30

The modern dispute resolution movement that traces its origins to a paper presented by Harvard 
Law School Professor Frank Sander at the Pound Conference in 1976, has contributed to the 
proliferation of less adversarial dispute resolution processes that do not involve curial processes. 
What followed was an increased recognition of mediation as an effective dispute resolution process, 
as well as the development of hybrid processes, such as med-arb, expert determination, alliancing, 
partnering, and a new focus on dispute avoidance processes.

The construction industry has consistently been at the forefront of the search for effective and 
efficient dispute resolution mechanisms.31 The American experience suggests that the American 
construction industry has had a ‘centuries-old love affair’ with alternative dispute resolution 
processes, which arose out of a perception that private and non-judicial dispute resolution methods 
were more suitable than court litigation for the resolution of construction disputes.32 Construction 
industry participants, specifically engineers, have also been at the centre of the dispute resolution 
board, or dispute avoidance, movement. This novel model was developed by American engineers 
in the 1970s to overcome frequent conflicts in the construction of tunnels and dams.33 Over the 
subsequent four decades, the dispute resolution board movement gained substantial momentum, 
and is now an increasingly popular method of dispute avoidance. For example, in Australia, the 
new standard form of contract AS11000-2015 contains substantially expanded dispute resolution 
clauses and includes an optional provision for a dispute board. 

There is now a plethora of private dispute resolution processes available to disputants. While 
this has generated less adversarial means of resolving dispute and with the promise of substantial 
cost savings, it has also placed some significant burdens on disputants. It has made it more 
difficult to appreciate how each dispute resolution model affects the perspectives of the users, how 
it influences their behaviours and the extent of legal or judicial resources that are required for their 
successful operation.34 Despite the current widespread use of mediation and other ADR processes, 
many members of the legal profession, including those who are responsible for the drafting, 
interpretation and implementation of private and consensual dispute resolution provisions, still 
lack the fundamental grasp of the process choices available to contracting parties.35

28. Vincent Powell-Smith, John Sims and Christopher Dancaster, Construction Arbitrations (Blackwell Science, 2nd ed, 
1998) vii.
29. Phillip Capper, ‘Why Are There so Many Arbitrations in Construction?’ in New Horizons in Construction Law (edited 
by John Uff and Martin Odams de Zylva) (Construction Law Press, 1998) 342.
30. Jeremy Coggins, ‘Dispute Resolution in the Australian Construction Industry – Is There Hope for Arbitration?’ (2011) 27 
Building and Construction Law 292, 293.
31. Dr P Chen and Dr A Gunawansa, ‘Resolving construction disputes the ASEAN way’ (2008) 24 Building and Construc-
tion Law 313, 314.
32. Philip L Bruner, ‘Rapid Resolution ADR’ (2011) 31(2) Construction Lawyer 6, 6.
33. Paula Gerber and Brennan J Ong, ‘DAPs: When will Australia Jump on Board?’ (2011) 27 Building and Construction 
Law 4, 12.
34. Thomas J Stipanovich, ‘ADR and the Vanishing Trial: The Growth and Impact of Alternative Dispute Resolution’ (2004) 1 
Journal of Empirical Legal Studies 843, 847.

35. Thomas J Stipanowich, ‘Contract and Conflict Management’ (2001) Wisconsin Law Review 831, 834
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3.1.2 Rift between arbitration and litigation 
It is well-known that the courts in common law countries have traditionally exhibited hostility 

towards arbitration. In England, for a long time and before the 1856 House of Lords decision 
in Scott v Avery36 arbitration agreements that had the effect of ousting the jurisdiction of the 
courts were in danger of being recorded as in opposition to public policy.37 Perhaps a reason for 
this hostility is the fact that judicial salaries in England, until well into the 19th century, were 
determined by the amount of fees paid to the courts.38 

The Australian experience also reflects a reticent recognition of the legitimacy of arbitration as 
a process. The most comprehensive legislative amendment relating to the International Arbitration 
Act 1974 (Cth) was enacted only six years ago, in 2010, and the landmark High Court of Australia 
decision that dramatically improved Australia’s arbitration architecture was handed down in 2013. 
In TCL Air Conditioner (Zhongshan) Co Ltd v The Judges of the Federal Court of Australia39 the High 
Court upheld the constitutional validity of the International Arbitration Act 1974 (Cth) and deemed 
it as effectively operating under the Model Law.40

In contrast, societies influenced by Confucian values have shown a historical preference for 
settling disputes in consensual and less confrontational ways41 and developing co-operation out 
of conflict. In these jurisdictions, arbitration has always played a central role within the justice 
system. In China for instance, the Qing dynasty Emperor Kangxi, who ruled during the late 17th 
and early 18th centuries once remarked: 

‘[T]he good citizens who may have difficulties among themselves will settle them like brothers 
by referring to the arbitration of some old man or the mayor of the commune. As for those who are 
troublesome, obstinate and quarrelsome, let them be ruined in the law courts; that is the justice 
that is due to them.’42

The United States, perhaps the most litigious of Western societies, has also seen a growing 
recognition of the importance of private dispute resolution mechanisms, particularly since the 
1970s, as outlined in section 3.1.1 of this paper. The advice offered to the American legal profession 
in 1985 by the then Chief Justice of the Supreme Court, the Honourable Chief Justice Warren 
Burger is indicative of this early acceptance. His Honour commented:

‘My overview of the work of the courts from a dozen years on the Court of Appeals and now 
sixteen in my present position, added to twenty years of private practice, has given me some new 
perspectives on the problems of arbitration. One thing an appellate judge learns very quickly is 
that a large part of all litigation in the courts is an exercise of futility and frustration. A large 
proportion of civil disputes in the courts could be disposed of more satisfactorily in some other 
way (…) My own experience persuades me that in terms of cost, time and human wear and tear, 
arbitration [and all ADR] is vastly better than conventional litigation for many kinds of cases.’43

Added to these attitudes is the ongoing perception that, particularly in the context of large 
36. (1856) 10 E.R. 1121.
37. V S Deshpande, ‘How International Arbitration can always Prevail over Litigation’ (1987) 4 Journal of International 
Arbitration 9, 10.
38. The Hon Justice James Spigelman AC, ‘International commercial litigation: an Asian perspective’ (2007) 35 Australian 
Business Law Review 318, 320.
39. 2013) 251 CLR 533.
40. John A McGrunther, ‘Mediation Developments in the Australia/Pacific Region’ (2014) 28 Building and Construction 
Law 169, 169.
41. Chen, above n 31, 315.
42. Cited in N Bruni, ‘What has history taught us in ADR? Avoidance of dispute!’ (2015) 81(2) Arbitration 176, 176-7.
43. The Hon the Chief Justice Warren E Burger, Chief Justice of the United States, ‘Remarks before the American Arbitration 

Association and the Minnesota State Bar Association: Using Arbitration to Achieve Justice’ (1985) 40 Arbitration Journal 3, 
6.
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disputes (international construction disputes falling in this category), their resolution involves a 
disproportionate allocation of public resources.44 There is thus a belief that only certain types of 
disputes are appropriate for resolution in the law courts.

These attitudes and concerns have created an environment in which the two avenues of dispute 
resolution, arbitration and litigation, have come to be regarded not only as mutually exclusionary 
but also as competing players in a zero-sum game.45 Embracing one commands criticism of 
the other. It is submitted that this is a myopic approach that should be avoided by the dispute 
resolution community. It eliminates the incentive to innovate and achieve new efficiencies. One 
must constantly analyse the major shifts in the global landscape and anticipate new movements 
that are relevant to the resolution of legal disputes.46

4. Concerns for the future
The privatisation of dispute resolution and excessive reliance on arbitration as the dispute

resolution process du jour for international construction disputes pose some significant challenges 
for the future. There is growing recognition of the need for an alternative to arbitration for 
international disputing parties.47 It is submitted that the courts have a role to play in the resolution 
of construction disputes. This section first discusses the cost implications of dispute resolution 
and how court reform has improved the landscape. It then identifies the threat to the rule of law 
posed by an overreliance on private dispute resolution mechanisms. Finally, the concerns for the 
future of construction law in this environment are discussed. 

4.1 The increasing cost of dispute resolution
From the perspective of the users of a dispute resolution process, the aggrieved subcontractor 

or architect, the most important aspects of dispute resolution and the push forces that have driven 
the pursuit of alternative dispute resolution mechanisms are the perennial standards that are cost, 
time and finality. While the pursuit of expeditious cost-effective dispute resolution is not peculiar 
to our times,48 in the context of international disputes, the arbitration movement is the clearest 
indicator of this quest. 

Arbitration was developed to achieve the cost, time and finality efficiencies that national courts 
were unable to provide. Traditionally and for some time, arbitration offered the advantages of 
international enforceability, confidentiality, flexibility of procedure, neutrality of venue, and most 
of all, lower costs.49 However, one of these advantages, cost savings, seems to have dissipated. It 
is this disenchantment with arbitration as a dispute resolution process that should be identified. 
To this can be added an occasional but noticeable lack of confidence in arbitrators selected from 
provider lists, who on occasion demonstrated (1) inadequate skills for management of complex 
cases invoking competing tensions between efficiency and due process; (2) inadequate requisite 
expertise in substantive construction law, industry practice, and arbitration hearing management; 

44. The Hon the Chief Justice Robert French AC, Chief Justice of Australia, ‘The Future of Litigation: Dispute Resolution in 
Jurassic Park?’ Bar Association of Queensland Annual Conference 2009.
45. Man Yip, ‘The Resolution of Disputes before the Singapore International Commercial Court’ (2016) 65 International and 
Comparative Law Quarterly 439, 442.
46. The Hon the Chief Justice Sundaresh Menon, Chief Justice of Singapore, ‘Shaping the Future of Dispute Resolution & 
Improving Access to Justice’ (2016) Global Pound Conference Series 2016 – Singapore [4].
47. Warren AC and Croft, above n 27, 14.
48. Professor Doug Jones, ‘Using Costs Orders to Control the Expense of International Commercial Arbitration’ (2016) 
82(3) Arbitration 291, 292.
49. World Bar Conference – Panel Discussion – “Barbarians at the gate: challenges of globalisation to the rule of law” [20]-[ 
21].
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and (3) inadequate time to hear a case through to conclusion without interruption.50

Arbitration is now commonly regarded as having the elephantine laboriousness of an action 
in court, without the saving grace of the exasperated judge’s power to bang together the heads 
of recalcitrant parties.51 This ‘judicialization’ has occurred, in part, because the move away from 
litigation towards arbitration has not been accompanied by the change of attitude that is required 
to allow arbitration to operate expeditiously and cost-effectively.52 Lawyers have tried arbitration 
cases with the same intensity and tactics with which they operated in courts.53 The consequence 
is that, in many cases, the cost of arbitration is quite disproportionate to the value of the dispute. 
54The recent 2015 survey by Queen Mary University of London and White & Case reported that the 
high cost of arbitration was the most commonly cited ‘worst characteristic of arbitration’.55

It is clear that modern arbitration is losing sight of its original function.56 This disappointing 
reality highlights the importance of cost management to the success of any dispute resolution 
process. It is submitted here that court innovation and reform of the civil justice system have 
produced remarkable efficiencies and laid an innovative and enduring foundation for effective 
costs practice.57

4.2 The threat to the rule of law
The concept of the rule of law is an essential practical element of societal infrastructure58 and 

the basis of democracy throughout a large part of the world.59 The rule of law provides the basic 
underpinnings of all economic activity and economic development within a nation state.60 Thus, 
strong and effective markets, business and commerce which provide prosperity must be grounded 
on a firm commitment to law and to the rule of law.61 This point was recognised by Lord Mansfield 
as long ago as 1774, when he commented in Vallejo v Wheeler:62 

‘In all mercantile transactions the great object should be certainty: and therefore, it is of more 
consequence that a rule should be certain, then whether the rule is established one way or the 
other.’

The concept of the rule of law requires, in its ‘thin’ concept, that official power be exercised 
lawfully, rationally, consistently, fairly and in good faith.63 Thus, an effective and independent 
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justice system is of fundamental importance to the rule of law.64 An effective court system gives life 
to the framework of law within which markets and businesses operate.65 In its ‘thicker’ concept, the 
rule of law requires certainty and predictability.66 This provides confidence to market participants 
that their rights will be respected, vindicated and enforced.67 It is also of foundational importance 
that the curial system should continue to have the respect and confidence of the community which 
it has rightly held.68

In the context of an increasingly globalised world, parties are free to choose how their disputes 
are to be resolved.69 One of the reasons that arbitration has had an attraction for international 
commerce and construction dispute resolution is what is perceived as the much more robust 
regime provided by the New York Convention for enforcement. There are, however, public policy 
implications of the non-judicial resolution of disputes involving international actors.70 When 
disputes yielding outcomes of great importance to national communities and internationally to 
trade and commerce or delivery of infrastructure projects are decided in courts, they are decided in 
public by judges exercising powers conferred on them by public law and not by private agreement. 
71Such a course would serve not only the institutional interests but most importantly, the public 
and commercial interest and the rule of law. 

4.3 A return to obscurity
The trend identified in section 3.2 of privatisation of dispute resolution is likely to have 

implications for the development of construction law. This concern is not limited to the context 
of construction disputes. General commercial disputes that have a long history of resolution by 
arbitration are also having an impact on the development of the law. The Lord Chief Justice of 
England and Wales recently remarked that – 

‘the diversion of more claims from the courts to arbitration (…) reduces the potential for the 
courts to develop and explain the law. This consequence provides fertile ground for transforming 
the common law from a living instrument into, as Lord Toulson put it in a different context, an 
ossuary. (…) [T]he undermining of the means through which much of the common law’s strength 

– its ‘excellence’ was developed [is] a danger not merely to those engaged in dispute resolution (…)
but more importantly to the development of the common law as the framework to underpin the
international markets, trade and commerce.’72

If the trend observed in construction dispute resolution over the last decades is set to continue, 
the future will see a retreat of construction law into the obscurity of the early 20th century. That is, 
construction law is retreating from the courts of justice into the conference rooms of Singaporean 
or Hong Kong hotels or arbitration centres. Recognizing the court as a viable alternative to 
litigation would generate important advantages. It would introduce an added level of transparency 
and predictability in dispute resolution. Importantly, it would also secure the further development 
of construction law as a discipline. 

63. French AC, above n 59.
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5 Litigation as an alternative to arbitration
International commercial arbitration enjoys undeniable success and popularity. This is 

attributable, in no small part, to the widespread adoption and implementation of the New 
York Convention and the Model Law,73 the proliferation of arbitration centres with enviable 
infrastructure in all regions of the world, and, specifically in the context of construction projects, 
the generally accepted dispute resolution provisions of the standard forms of contract commonly 
used. 

However, there is also a growing recognition for the need of an alternative to arbitration for 
international disputes.74 The crux of this need was recently expressed by the Chief Justice of 
Singapore, who observed that – 

‘arbitration, by its very nature, cannot provide a complete solution to propel the vessel of 
global commerce forward. Arbitration was conceived as an ad hoc, consensual, convenient and 
confidential method of resolving disputes. It was not designed to provide an authoritative and 
legitimate superstructure to facilitate global commerce. It cannot, on its own, adequately address 
such things as the harmonisation of substantive commercial laws, practices and ethics.’75

Similar sentiments have been expressed by the Chief Justice of Australia, who has questioned 
the capacity for arbitration to contribute to the ‘development and international convergence of 
commercial law.’76 The courts have a role to play in this debate, particularly when considering the 
facilities and procedures available in courts and how comprehensive and innovative reforms have 
improved access to justice. 

It is submitted here that recognition of the merits of court proceedings in the appropriate 
circumstances does not pose an existential threat to the practice of international commercial 
arbitration.77 This is because litigation is not a replacement for arbitration, but rather a familiar 
addition to the range of options available to the parties involved in disputes.78

6. Factors favouring resort to litigation

6.1 Convergence of legal systems
It should be recognised at the onset that despite the differences between jurisdictions and 

between the common law and the civil law, the underlying principles of construction law are 
essentially the same around the world.79 Similarly, the issues of fact that arise in construction 
disputes are largely the same the world over; for example, delay claims, claims for extensions of 
time and claims for disruption costs.80 However, this does not mean that construction law operates 
in a dimension where jurisdictional differences are not applicable. This is because the nature of 
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litigation has changed and will continue to change in the light of globalisation.81 In the case of 
disputes arising in the course of international construction projects, divergence of laws and 
procedure between the legal systems engaged can present impediments to the determination of 
the factual matter of the dispute, which may well only be a disruption claim.

A simple comparative definition of common law and what may be broadly described as the civil 
law would revolve around the importance accorded to the decisions of judges as sources of law.82 
Thus, the common law is that part of the law which is within the province of the courts themselves 
to establish,83 while civil law systems are essentially codified legislative systems, in which judicial 
decisions are not the primary sources of law but only a gloss on the law in the legislative code.84

From this distinction, the dominant ideology in common law systems since the times of Coke 
and Blackstone has been to see the relationship between statutes and common law as that between 
oil and water,85 in that they flow next to but separately from each other in their separate streams.86

However, it is submitted here that the common law and civil law do not occupy opposite ends 
of a continuum. The main differences between the systems are to be found rather in the form than 
in the substance of the law.87 The truly distinctive features of the common law are to be found in 
its judicial system and procedure as seen in its broadest sense, together with its distinct methods 
of legal reasoning.88

It is in these areas of distinction that a phenomenon of convergence is to be observed. 
Convergence is used here to refer to increasing harmonisation between legal norms and procedure. 
There are many drivers behind this phenomenon, but perhaps the most enduring is the increasing 
globalisation of almost all activity, which has had a harmonising effect on international trade 
and finance.89 There has also been a recognition by governments and courts that international 
commerce is best served not by imposing deficient legal schemes upon it but by encouraging the 
development of the best schemes in a climate of free competition and choice.90 From a nation state 
perspective, of relevance is also the rise in international co-operation and communication through 
trade agreements and treaties. 

There has been a reciprocal exchange of approaches between legal systems. For example, the 
jury system, a common law tradition, has been exported to civil law jurisdictions. It has been 
adopted in France, first in the 17th century and subsequently, more enduringly, during the reign 
of King Louis Phillippe.91

In the context of common law jurisdictions, the most enduring import has been the rise of 
statutory law. It would no longer be true to describe the law in common law jurisdictions as 
entirely judge-made. In an increasing number of areas, including labour or company law, statutory 
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law is dominant.92 And it is inevitable that in the future statutes will increase and multiply.93 This 
does not mean that the scope for judicial lawmaking will disappear. The accurate and faithful 
interpretation of a statute is not a mechanical task, but one that calls for qualities of judgment 
and insight scarcely less demanding than the application of common law principles.94

What does this mean for disputants? Convergence creates an environment which presents 
more familiarities than differences in court processes and substantive law questions and provides 
accessibility to the law courts. There is an added layer of predictability which brings with it the 
potential for savings in terms of cost and time. 

6.2 Devolution of legal services
Section 3 of this paper identified the centralised character of the curial system as contributing 

to the tension that is endemic to the construction industry and the historical dissatisfaction with 
dispute resolution in the law courts. 

The centralisation of the courts can be traced back to the times of King Henry II in 13th century 
England, which saw the rise to absolute predominance of the central royal courts.95 It is interesting 
to note that this centralisation was not achieved by suppressing or denying access to what were 
then the ‘local courts’ but by offering the litigant a superior system and more efficacious or 
attractive remedies.96

Over time, and particularly with the advent of globalisation, which brought with it a sharp 
increase in the complexity and incidence of transnational disputes,97 the centralised character of 
the courts of justice generated a number of substantial difficulties for disputants. First, it exposed 
the limitations of the judiciary when dealing with construction disputes.98 Secondly, centralisation 
has contributed to the concerns about the time and costs associated with the resolution of a 
dispute. 

However, recent decades have witnessed a proactive response by courts to better serve the 
demands of the dispute resolution community.99 The devolution of legal services through the 
emergence of specialised courts or lists within courts staffed by judges steeped in experience, and 
the development of rules and procedures specially tailored to enable a speedy and cost-efficient 
resolution of complex disputes, is a key example of this trend.100 This devolution has been largely 
administrative in character. It has not weakened the strong centralised character of the law itself.101

In England, reforms to the Official Referee courts system, which culminated with the 
establishment of the Technology and Construction Court in 1998 and the appointment of the 
judges themselves to the High Court bench, dramatically improved the litigation landscape of 
construction disputes.102  
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In Australia, Victoria was the first jurisdiction to introduce a specialised list for construction 
disputes, the Building Cases List, in 1972. In 2009, the Building Cases List was modernised 
through the creation of the Technology, Engineering and Construction List, which operates 
within the general Commercial Court. The list can be described as quasi-independent, with unique 
and tailored standard operating procedures working hand in hand with the court-wide practice 
notes. A similar list is in operation in the Supreme Court of New South Wales. The Technology and 
Construction List is managed by two judges with experience in construction disputes. 

6.3 Efficient management of the discovery process
In construction litigation the largest head of the Hydra that is the prohibitive and 

disproportionate cost is the discovery process.103 This is due to two reasons, each of which is 
discussed below. First, the discovery tradition in common law countries has, for a long time, 
been unsustainable. Secondly, there is the prevalence of overwhelming amounts of documents in 
construction cases. However, it is submitted here that the unattractiveness of this problem has 
not been left unrecognised. Courts have a role to play in creating efficiencies in this stage of the 
process.

6.3.1 The prohibitive common law tradition of discovery
Discovery has always occupied an important position in the litigation system of the common 

law. Regrettably, from the perspectives of the disputants, the process has arguably caused more 
harm than good. In common law jurisdictions, the discovery process accounts for the bulk of the 
total litigation expense.104 Importantly, a protracted discovery process has a major impact on the 
total duration of the proceeding. There is also a growing recognition that discovery is the procedure 
that is most open to abuse.105 

However, it would be wrong to conclude that these inherent problems render the litigation 
model inappropriate for the resolution of disputes. These problems highlight that there is a need 
for court supervision and control of the process,106 as well as innovation and desire to learn from 
other experiences. The Honourable Justice Finkelstein of the Federal Court once remarked that – 

‘[t]he key to discovery reform lies in active and aggressive judicial case management of the 
process. The most effective cure for spiralling costs and voluminous productions of documents is 
increased judicial willingness to just say no.’107

Courts have played a leading role in managing the discovery process, controlling its cost and 
eliminating the opportunity for abuse of process. Three examples are outlined here.

First, there has been increasing cross-fertilisation of civil law and common law ideas in relation 
to discovery.108 The civil law practice to litigate without the benefits of a comprehensive discovery 
process has influenced several common law jurisdictions to move towards circumscribing the 
discovery process, most notably the United Kingdom and the United States.109 In Australia, for 
instance, the right to general discovery has been removed from the Federal Court of Australia. The 
Federal Court Rules 2011 (Cth) provide: 
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20.11  Discovery must be for the just resolution of the proceeding
  A party must not apply for an order for discovery unless the making of the order sought will 

facilitate the just resolution of the proceeding as quickly, inexpensively and efficiently as possible.
20.12  No discovery without court order
  (1)  A party must not give discovery unless the Court has made an order for discovery.
  (2)  If a party gives discovery without being ordered by the Court, the party is not entitled to 

any costs or disbursements for the discovery.
Secondly, the American experience suggests that there are merits to the appointments of 

independent assessors to supervise the discovery process.110 This system is already commonly 
practiced in US litigation, with the advantage of allowing the court to adopt a more interventionist 
approach to discovery without compromising judicial objectivity and independence, while at the 
same time ‘liberating’ judicial officers from the burden of dealing with a protracted discovery 
process.111

Finally, abuse of process can be avoided and overall costs controlled by adopting different levels 
of disclosure for different types of cases. This proposal was developed by Lord Justice Jackson 
in his Review of Civil Litigation Costs: Final Report.112 In the case of large disputes, the Court can 
determine the most appropriate process for discovery and disclosure, and this should occur at an 
early stage in the proceeding, at the first case management conference or first directions hearing. 
A range of options can be made available:113

•   An order dispensing with disclosure altogether; or
•   An order that a party disclose the documents on which it relies, and at the same time requests 

any specific disclosure it requires from any other party; or
•   An order that (where practical) directs, on an issue by issue basis, the disclosure to be given by 

a party on the material issues in the case; or
•   An order that a party give standard disclosure; or
•   An order that a party disclose any documents which it is reasonable to suppose may contain 

information which may (i) enable the party applying for disclosure either to advance his own case 
or to damage that of the party giving the disclosure, or (ii) lead to a train of enquiry which has 
either of those consequences; or

•   Any other order in relation to disclosure that, having regard to the overriding objective, the 
court considers appropriate. 

6.3.2 Managing the discovery process
Applying solely the efficiency tools outlined in Section 6.3.1 of this paper is unlikely to lead to 

substantial costs savings to construction disputants. This is because construction cases are almost 
by definition document intensive. Indeed, in addition to the opportunities for abuse of process, 
the advent of electronic documents and emails has contributed substantially to the exorbitant 
costs of discovery. 

Yet courts in common law jurisdictions, particularly the United States, the United Kingdom and, 
more recently and in extra-judicial comments, Australia, have also shown a willingness to embrace 
innovative technological advancements in the field of document management. The development 
of predictive coding software or technology-assisted review (TAR) of documents have created 
opportunities to efficiently perform discovery functions with substantial time savings. Broadly 
speaking, the facility involves the parties agreeing to a protocol that sets out the parameters of 
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the search. Subsequently, a representative sample of the documents (curated by a senior lawyer 
for relevance assurance) is included to ‘train’ the software. The software is then adjusted to review 
each individual document in the whole database to produce the relevant documents. The final 
output, which is a substantially reduced set of documents, is manually reviewed for relevance. 

In the English case Pyrrho Investments Limited and MWB Business Exchange Limited v MWB 
Property Limited and Others,114 which involved alleged breaches of directors’ duties in the hotel 
and leisure industry and where over three million documents were to be analysed for relevance, 
Master Matthews considered the operation of TAR processes and endorsed the use of the facility 
for discovery in civil litigation. Factors operating in favour of approving the use of TAR were 
identified by Master Matthews as follows:115

• There is no evidence to show that the use of TAR leads to less accurate disclosure being given;
• There will be greater consistency in using the computer to apply the approach of a senior

lawyer towards the initial sample to the whole document set;
• The number of electronic documents which must be considered for relevance and possible

disclosure is huge, over 3 million; 
• The cost of manually searching these documents would be enormous;
• The costs of using TAR is proportionate to the ‘value’ of the claims made in the litigation; and
• The parties have agreed on the use of the software, and also how to use it, subject only to the

approval of the Court. 
It is accepted that this technology is still in its infancy. However, the opportunities for time and 

cost savings are real. Construction industry participants and their advisors ought to be mindful 
of these developments. 

6.4 Management of expert evidence and use of special referees 
Construction disputes are unique in their levels of complexity. Disputes can concern, in 

addition to legal issues, the accuracy of complex architectural drawings, geotechnical studies, 
metallurgy issues, building practices, to name but a few, or a combination of factors. Therefore, 
it is unsurprising that courts, on their own, are not in a position to adequately assess and weigh 
the complex scientific evidence that is presented by the parties.116 This concern has contributed in 
part to the increased use of arbitration, because the arbitration model provides disputants with 
an opportunity to choose the arbitrators with specialised experience in the particularities of the 
project or dispute. 

Courts have traditionally relied on expert evidence to make determinations on such complex 
matters. The use of expert evidence in legal proceedings has been a long standing tradition.117 
Expert witnesses were being appointed in England as long ago as 1784, when the British civil 
engineer John Smeaton appeared before an English court on a case relating to the silting-up of the 
harbour at Wells-next-the-Sea in Norfolk.118 

6.4.1 Approaches to expert evidence
In most common law jurisdictions, expert evidence is the exception to the general law of 
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evidence that opinions, inferences and beliefs of individuals are generally inadmissible in proof of 
material facts.119 The exception was formulated by Lord Mansfield CJ in 1782 in Folkes v Chadd120 
as follows:

‘On certain matters, such as those of science or art, upon which the court itself cannot form an 
opinion, special study, skill or experience being required for the purpose, ‘expert’ witnesses may 
give evidence of their opinion.’

The practice in common law jurisdictions is that the parties retain their own experts and 
bring them to court in numbers.121 These experts are then subjected to examination and cross-
examination. The court is left to resolve the conflicting opinions presented.122 Added to this 
practice was the old common law position that a court cannot call its own witnesses.123 In Re Enoch 
and Zaretzky, Brock & Co.’s Arbitration,124 it was held that a Judge has power to call and examine 
a witness who has not been called by either party only if neither party objects. This practice has 
not been satisfactory for construction disputants and the courts. From a party perspective, the 
practice adds substantially to the costs of the proceeding and the lack of understanding of the 
conflicting expert evidence presented can result in the erroneous acceptance of poor or incorrect 
evidence.125 In his Access to Justice Report, Lord Woolf identified expert evidence as a major cause 
of cost increases in civil litigation, particularly due to its excessive use and common partisanship 
of experts.126 From the perspective of the court, the process is time consuming and difficult. Lord 
Macnaughten in Colls v Home and Colonial Stores Ltd127 remarked: ‘I have often wondered why the 
Court does not more frequently avail itself of calling in a competent adviser to report to the Court 
upon the question.’128

In contrast, in civil law jurisdictions, notably France, Germany and the Netherlands, the court 
appoints its own expert who investigates the issues. The role of the party-appointed expert is 
secondary. It is the responsibility of the judge to choose an appropriate expert and decide what 
his or her precise mission is in determining evidence.129 There is also a trend of convergence in the 
approaches to expert evidence that is evident in continental Europe.

Under both systems of law, the contribution of the expert takes the form of a written report 
that is considered by the court. Also under both systems of law the appointment of an expert is 
not a delegation of the jurisdictional function of the judge. The expert plays the role of informing 
the judge on matters that lie beyond the knowledge of an ordinary person. 

6.4.2 Strategies for dealing with expert evidence
It was over one century ago that Justice Learned Hand considered how the law should effectively 

use expert knowledge to aid in settling disputes. His Honour’s suggestion is not dissimilar to 
the procedure that is familiar to practitioners from civil law jurisdictions. That is the method of 
‘summon[ing] to the advice of the court certain skilled persons to help it out of its difficulties.’ 
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130Such a contribution would facilitate ‘a deliverance (…) by some assisting judicial body of those 
general truths, applicable to the issue, which they may treat as final and decisive.’131 

Such a model would prima facie solve the problem of partisan experts and reduce the cost and 
length of proceedings.132 However, ‘[t]he fallacy underlying the one-expert argument lies in the 
unstated premis[e] that in fields of expert knowledge there is only one answer.’133

While it remains questionable whether the civil law system of dealing with expert evidence 
is appropriate in the common law context and most suitable for the resolution of construction 
disputes, courts in common law countries have developed alternative strategies that facilitate 
cost-efficient and correct determinations on matters involving scientific knowledge.

The process that should be discussed here is the ‘concurrent expert evidence’ model. It is also 
referred to as ‘expert witness conferencing’ or ‘hot-tubbing’. The practice began in Australia, first 
in the Competition Tribunal and subsequently in the Supreme Court of New South Wales.134 It has 
had a dramatic international impact, being adopted by courts in the United Kingdom following the 
civil justice system reforms based on the Lord Jackson Report and in Singapore. 

The process involves the hearing of evidence from the experts in any particular discipline at the 
same time.135 This is achieved by first conducting an Experts’ Conclave where the party-appointed 
experts meet and put up a Joint Report. The list of questions or issues to be answered by the 
experts is settled before hand by lawyers by consent, or with the assistance of the court.136 The 
second step involves the taking of all expert witnesses’ evidence at the same time. This takes place 
at trial and usually after all the witnesses of fact are completed.137

The response to the use of the model has been overwhelmingly positive. With such new 
measures in place, the construction cases are more streamlined when they come on for trial and 
consume less court days, which translates directly into lower costs for the parties.138

Justice Garling commented along similar lines: 
‘Trials have been shorter and less expensive. The long-standing issues of judicial concern about 

pseudo-expert opinions, and experts who are merely advocates for the party which retained them, 
have largely, but not entirely disappeared. Complex expert issues are able to be identified and dealt 
with more effectively and with a greater understanding of them.’139

6.4.3 Use of special referees in construction cases
Judges in many jurisdictions enjoy the benefit of facilities that enhance the robustness and 

correctness of their decisions.140 This is a particularly useful facility in the context of complex 
commercial or construction disputes. 

The special reference procedure is not novel or revolutionary in common law jurisdictions. Its 
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ancestry extends at least as far back as 1854 to the Common Law Procedure Act 1854 (UK).141 
The Rules give general discretion to the Court to appoint a referee or multiple referees. In New 

South Wales, for instance, the Uniform Civil Procedure Rules 2005 (NSW) provide that –  
20.14 Orders of referral
 (1) At any stage of the proceedings, the court may make orders for reference to a referee 

appointed by the court for inquiry and report by the referee on the whole of the proceedings or on 
any question arising in the proceedings.

A similar but narrower facility is provided for in Victoria by the Supreme Court (General Civil 
Procedure) Rules 2015 (Vic). Order 50.01 records that:

50.01 Reference to special referee
(1) In any proceeding the Court may, subject to any right to a trial with a jury, refer any question 

to a special referee for the referee to—
(a) decide the question; or
(b) give the referee’s opinion with respect to it.
When ordering a matter or question to be sent to a referee for report, the Court determines the 

issue on which the expert should report and may, and usually does, give directions as to the manner 
in which the reference should be conducted.142 This facility recognises the technical sophistication 
and complexity of some disputes and seeks to resolve them expeditiously by a combination of 
different fields of expertise.143

The referee conducts the inquiry and reports to the Court in writing. Again, it should be noted 
that the report prepared does not decide the issues in dispute between the parties. It is the 
determination of the Court whether the report is to be adopted, varied or rejected. 

The special referee facility is commonly used in the Technology and Construction List of the 
Supreme Court of New South Wales. The advantages to construction litigants are multi-faceted. 
First, the model enables factual issues to be given a full and complete examination before a 
final decision is made by the judge.144 Secondly, the model also provides an opportunity for 
reconsideration of the report before a final decision is made. Thirdly, the legal issues remain within 
the immediate control of judges.145 Finally, there is the potential to resolve the dispute with greater 
expedition and reduced costs by avoiding lengthy interlocutory procedures.146

6.5 Cost management
The English civil justice reform experience provides a prime example of efficiency and innovation. 

This was achieved in two large leaps over the course of two decades. The first leap was in 1996 with 
the Lord Woolf’s Access to Justice Report. The Report identified the major faults of the civil justice 
system as the length and cost of litigation, the complexities of the process, the uncertainties of 
results and the imbalance between parties with differing financial resources.147 The reforms that 
followed, particularly the introduction of the new Civil Procedure Rules 1999 (UK), marked a 
paradigm shift from party-controlled to court-managed litigation. Instead of allowing the parties 
and their lawyers to dictate the pace of litigation, the courts assumed the responsibility for driving 
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cases through the system with due expedition.148

The second major leap, and the one that has had a major impact on the cost implications of 
litigation, occurred in 2009, following Lord Justice Jackson’s Review of Civil Litigation Costs. This 
was the largest review of civil litigation, procedure and cost in England and Wales since Lord 
Woolf’s Report.149 At the heart of the Review is recognition of the concept of proportionality in 
adjectival law. This proportionality can be formulated as follows: ‘Procedural requirements should 
be proportionate to the subject matter of the litigation.’150 A key feature of the reforms was the 
introduction of ‘budgeting’ in court proceedings.151 Parties prepare and exchange litigation budgets 
at the commencement of the proceeding and the court plays an additional supervisory role in 
managing the case within the limits of the budget. 

6.6 International developments
Further impetus for the resolution of construction disputes in courts is provided by important 

recent international developments. This section considers two mechanisms by which courts 
become more attractive venues for dispute resolution. First, there is the establishment of 
international commercial courts, which are also suitable fora for the resolution of construction 
disputes. Secondly, there is a new valuable piece of international legislation, the Convention on 
Choice of Court Agreements, which came into force just over one year ago. 

6.6.1 International commercial courts
An increasing number of governments are recognising the importance of a multi-pronged 

strategy to promote their jurisdictions as international dispute resolution hubs.152 This has involved, 
in addition supporting the development of arbitration infrastructure through arbitral centres 
and institutions, the creation of international courts. There are presently five prime examples of 
institutions that can be described as international commercial courts.153 These are: in the United 
Arab Emirates, the Dubai International Financial Centre and the Abu Dhabi Global Market, in the 
United Kingdom, the London Commercial Court, in Qatar, the Qatar International Court, and in 
Singapore, the recently established Singapore International Commercial Court. To this list can be 
added the Netherlands Commercial Court, set to commence its activity on 1 January 2017. These 
institutions are able to provide a forum for the resolution of international commercial disputes, 
and indeed, some, like the Singapore International Commercial Court, are staffed by judges with 
extensive experience in construction disputes. 

The operation of an international commercial court is not without its challenges. Two challenges 
are briefly outlined here. The first is the challenge to the international enforceability of judgments. 
However, this challenge is not insurmountable. The experience of the London Commercial Court 
suggests that the lack of international enforceability did not stop users taking their disputes there. 
154Further, there is the international legislative development that is the Convention on Choice of 
Court Agreements, which is discussed in the next section of this paper. 

The second challenge facing international commercial courts is the challenge in dealing with 
questions of foreign law by way of submissions instead of proof, that is, when the members of 
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the court might not be familiar with the law applicable to the dispute in question.155 While this 
is a valid concern, safeguards can be put in place to ensure that the question of foreign law is 
handled competently.156 The Rules of the Singapore International Commercial Court, for instance, 
provide that foreign law may only be received by way of submissions if the court is satisfied that all 
counsel are competent to submit on it.157 Further, and specifically in the context of international 
construction disputes, the challenge is overcome, to no insignificant extent, by the fact that the 
disputes develop on the largely uniform canvas that is provided by the use of standard forms of 
contract, such as the FIDIC forms. 

6.6.2 International legislation
The Convention on Choice of Court Agreements (the Convention) came into force on 1 October 

2015. To date, it has been signed by the European Union, the United States, Mexico and Singapore. 
The Convention aims at ensuring the effectiveness of choice of court agreements between parties 
to international commercial transactions.158 It promotes greater legal certainty for cross border 
business and creates a climate that is more favourable to international trade and investment.159 It 
also seeks to make courts an equal and viable alternative to arbitration.160

In many respects the Convention aims to emulate the success of the New York Convention in 
providing a web of enforceability.161 For example, under the Convention, party States can agree 
to recognise a ‘choice of Court’ agreement between parties in civil and commercial matters.162 
Analogously to the New York Convention, a judgment given by the chosen court is recognised in 
all other contracting states. Similarly, Article 9 of the Convention, which provides the bases for the 
refusal of the recognition or enforcement of a judgment, is highly reminiscent of the grounds of 
refusal of enforcement of foreign arbitral awards under the New York Convention. Article 9 of the 
Convention provides that: 

Article 9 
Refusal of recognition or enforcement

Recognition or enforcement may be refused if—
a) the agreement was null and void under the law of the State of the chosen court, unless the

chosen court has determined that the agreement is valid;
b) a party lacked the capacity to conclude the agreement under the law of the requested State;
c) the document which instituted the proceedings or an equivalent document, including the

essential elements of the claim,
i. was not notified to the defendant in sufficient time and in such a way as to enable him

to arrange for his defence, unless the defendant entered an appearance and presented his case 
without contesting notification in the court of origin, provided that the law of the State of origin 
permitted notification to be contested; or 

ii. was notified to the defendant in the requested State in a manner that is incompatible with
fundamental principles of the requested State concerning service of documents;

d) the judgment was obtained by fraud in connection with a matter of procedure;
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e) recognition or enforcement would be manifestly incompatible with the public policy of the
requested State, including situations where the specific proceedings leading to the judgment were 
incompatible with fundamental principles of procedural fairness of that State; 

f) the judgment is inconsistent with a judgment given in the requested State in a dispute
between the same parties; or 

g) the judgment is inconsistent with an earlier judgment given in another State between the
same parties on the same cause of action, provided that the earlier judgment fulfils the conditions 
necessary for its recognition in the requested State.

From a dispute resolution perspective, this development promises to replicate within the 
litigation process many of the historical advantages of arbitration, that is, in addition to 
enforceability, increased neutrality and procedural flexibility. The Convention is still in its infancy. 
However, its potential to revolutionise international dispute resolution on a scale equivalent to 
the New York Convention should not be underestimated.163 

7. Conclusion
Construction dispute resolution has very much moved into the private domain. This move,

accompanied by improvements in relation to flexibility of process and enforcement, may benefit 
some industry participants. Looking into the future, there is recognition that private dispute 
resolution alone cannot provide the answer. Courts have shown a remarkable ability to innovate 
and respond to the needs of the dispute resolution community. Recent developments suggest that 
the court is a viable alternative to arbitration for the resolution of construction disputes. It is 
hoped that construction industry participants, their legal advisors and construction law academics 
more broadly, are mindful of these developments and the benefits they promise to generate. 
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The benefits of BIM to the construction industry have been object to extensive research, but 
scarcely ever about the benefits of integrating BIM with Smart Contract, hence this discussion paper. 
Due to the lack of literature on the topic the purpose of this paper is to mainly highlight the possible 
benefits of integrating BIM with Smart Contracts and make recommendations for further research.   

1. Background

Projects to the built and natural environment are often documented through sets of 2 Dimen-
sional (2D) drawings, such as plans and elevations, drafted with the assistance of Computer Aided 
Design, also known as CAD.

During the design stages of a project sometimes the design is not well coordinated between 
consultants resulting in sets of drawings with conflicting information. With the advent of Building 
Information Modelling (BIM) computer prowess and faster internet connections, the construction 
industry is now able to work off the same model in order to produce drawings free of human errors.  
   According to a new survey by Timetric’s Construction Intelligence Center (2016), momen-
tum is growing behind the implementation of BIM across the construction industry, with 
the highest percentage of respondents claiming that it will be the future of the industry.  
However, in Australia, the implementation of BIM has been slow. In 2016, the New South 
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Wales (NSW) chapter of Consult Australia created a Task Group to assist the NSW gov-
ernment and theindustry to collectively create and implement a common vision for 
BIM. If BIM will ever become the standard form to design and document a construc-
tion project is still hard to say, nevertheless, it can be argued that BIM is here to stay.  
    The benefits of BIM have been fully researched and documented (see Azhar 2011) how-
ever, research regarding the benefits of integrating BIM with Smart Contract is scarce, al-
most inexistent, hence this discussion paper. The purpose of this discussion paper is to 
highlight the benefits of integrating BIM with Smart Contracts. Due to the little informa-
tion available on this topic this paper also proposes recommendations for further research. 

2. INTEGRATING BIM WITH SMART CONTRACTS
Smart Contracts are self-executable, self-enforceable computer protocols that can retrieve in-

formation from a database in order to automate contractual agreements. Smart Contracts can also 
ensure payment security, which has numerous applications to the construction (Cardeira 2015).  
  BIM is a centralized repository of project information that is built, and main-
tained, by the members of a design team. Rather than storing information among vari-
ous project files, BIM allows the design team to work off the same model, or project file.  
  Project information is therefore stored in one location only, which can be retrieved 
by other applications; such as Smart Contracts in order to automate contractual agree-
ments based on the most up to date project information. Integrating BIM with Smart 
Contracts is therefore inevitable as the Internet of Things becomes part of our society.  

3. BENEFITS TO THE CONSTRUCTION INDUSTRY
Construction contracts that can retrieve information from a 3D model to automate contractu-

al agreements sounds like stuff from a science fiction movie, but the technology is available today 
to make it possible. The following is a list of foreseeable benefits that the integration between 
BIM and Smart Contracts will be capable to deliver during construction:  

1. Automation – construction administration is a daunting and laborious process, however as
Smart Contracts retrieve information from a BIM model the following contractual terms can be 
updated automatically:   

a. Contract Sum - can be adjusted according to variations to the scope of works. Notifica-
tions can be sent out to the relevant parties seeking approval. 

b. Program – can be adjusted accordingly. Contractor can be notified if ahead or behind
program  

c. Variations – can be identified early during construction and priced accordingly. Notifica-
tions can be sent out to the relevant parties seeking approvals 

d. Payments – progress claims can be issued automatically. Notifications can be sent out
to the relevant parties seeking approvals

2. Lower administration costs – automation will reduce the number of property professionals
operating in the construction industry

3. Transparency – the flow of information, leaves an auditable trail which make the process
more accountable, and therefore less prone to litigation

4. Accuracy – the information contained in a BIM model will render brick by brick the quantities 
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necessary to the built form without human error

5. Speed and real time-updates – construction administration should occur at the speed of
thought. Progress Reports can be issued as-needed for decision making and financial risk man-
agement

6. Marketing opportunities for early adopters – as the industry will be learning and listening
from the ones “doing” it

7. Further opportunities not yet foreseen by this discussion paper but likely to occur as the
technology evolves.

4. RECOMMENDATIONS FOR FURTHER RESEARCH

Integrating BIM with Smart Contracts will be beneficial to the construction industry, but it 
won’t happen unless the benefits to all parties involved are tangible and secured. As such, we rec-
ommend the following for further research:

1. Cost savings - although contract automation is going to lower the cost of construction admin-
istration. Contractors and developers won’t adopt BIM, or even consider Smart Contracts without 
knowing the real cost savings of doing so. Further research needs to be carried out to identify the 
cost savings tangible value.

2. Responsibilities – as the BIM model is updated it is fair to assume that both principal and
contractor are biased towards the information the model is updated with – as the contract sum is 
adjusted accordingly. Who should be responsible for updating the model could become a legal issue 
and further research needs to be carried out to identify and define the best strategy to approach it.

3. The data – depending on the complexity of the project, not all data generated by a BIM mod-
el is useful for a Smart Contract, whilst information such as site establishment and contractor 
overheads won’t be included in the BIM model. Smart Contracts can retrieve data from a BIM 
model, but further research needs to be carried to define the parameters how information is 
generated, or retrieved, to allow for seamless integration and automation during construction.  

     We believe that as further research is released about the integration between BIM and Smart 
Contracts, the industry will perceive Smart Contracts and BIM as an opportunity to extend the 
services set offered by property consultants rather than a threat to their business.

5. CONCLUSION

     Research regarding the integration of BIM with Smart Contracts is scarce, almost inexistent, 
hence this discussion paper.  
     This paper identified several benefits that the integration between BIM and Smart Contracts 
is capable to deliver to the construction industry and makes three recommendations for further 
research. 
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This paper aims to address the issue of subcontracting in works contracts and attempts to 
explore the essence, reasons and logic behind the limitations for subcontracting. An overview of 
the history and evolution of the relevant legislation is made with special emphasis to the origin of 
the subject, finding its roots on matters related especially to labor protection. Emphasis is given 
to the different modes evolved during the last decades especially with the introduction of the 
advanced communication and information technologies for the procurement, subcontracting 
and employment relationships and mechanisms in the sector; compared to which the relevant 
legislation, regulations and contractual texts have failed to provide adequate descriptions, 
explanations and competences and remained primitive in meaning.

Construction works contracts mostly entail subcontracting limits in the form of a percentage 
of the total amount of the works contract. A review of the issue is revealing that there are several 
uncertainties, ambiguities and misconceptions on the descriptions, applications and evaluations 
with regards to the subcontracting issue. Studies of the literature and cases to inquire the 
reason behind the subcontracting limits generally produce conclusions to state that limits for 
subcontracting aim to enforce contractors to use mostly if not fully their own personnel, equipment 
and financial resources rather than transferring an unacceptable portion of their liabilities to 
others. On the other hand evaluation of the industry practice indicate that the construction 
industry is more and more depending on the expertise, specific machinery and equipment, 
specialized manpower and even more outsourcing of the administrative arrangements such as 
the construction and project management, financing mechanisms, accounting services etc. Most 
equipment, plant and materials procured do come with specialized manpower for the installation 
and operation of the same, thus even a simple procurement to constitute a component of the 
works can be considered subcontracting.
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The review of the legislation governing the use or the employment of subcontractors; the most 
widely used international standard types of works contracts general conditions, review of several 
cases’ particular conditions and specifications have brought results to conclude that the issue of 
subcontracting is fuzzy, the preset limits are mostly not measurable, limits of subcontracting are 
not enforceable and the violation of the limits cannot be penalized.

Several public agencies, contracting authorities, public procurement legislatives have realized 
these discrepancies and have attempted to introduce new measures, regulations and insight to 
the reevaluation and understanding concerning the subject matter. Overviews of those attempts 
worldwide, some of which are put into practice have been summarized and different approaches 
through different perspectives are explained in this paper. A conclusion of the issue has been made 
with an attempt to provide an insight to the reader on how the issue of subcontracting can be 
regulated with preserving the essence and the origin of the limitations which aimed mainly (1) 
to qualify contractors with adequate equipment, manpower and financial means and resources 
to implement a given work and (2) to develop measures for labor protection in the construction 
industry.

1. Introduction
With regards to common evaluations, it shall be noted that over the last decades, the

construction sector has experienced a very rapid spread of the practice of subcontracting as a 
general procurement method for contractors. Most if not all of the large contracting companies are 
transformed to entities that adopt an organization scheme where only the core activities are dealt 
within the company with their own resources and all other tasks are transferred and are performed 
through various methods of subcontracting and outsourcing. In addition to that, subcontracting 
chains in the construction industry are becoming increasingly long due to the structure of the 
construction sector, which is characterized by a number of large companies and the big proportion 
of small or micro scale enterprises, including self-employed people that constitute considerable 
part of the workforce in the construction sector1 . 

Although the research shows that legislation for subcontracting processes in most of the 
European countries dates back to the 1960s (Italy, the Netherlands) or 1970s (Belgium, Finland, 
France), at later dates in Spain (1980), Austria (1990s) and Germany (1999–2000)2 , a considerable 
number of literature concerning the subject matter refers to a lack of statutory definitions of 
subcontracting in public or private procurement or trade legislations despite the fact that 
subcontracting is increasingly becoming the most common way and practice in the construction 
industry and market which is as well characterized with its capacity to attract considerable amount 
of unskilled and uneducated workforce.

Most of the regulations with regards to the subject matter were introduced mainly in order 
to prevent the abuse of employees’ rights as well as to avoid undeclared work and illegal or 
unfair business competition with targets of ensuring social security and taxation liabilities of 
the employers and employees. The translation of such attempts to the construction contracts 
including the most widely used international standard type of contracts have brought unclear and 
uncontrollable limitations to subcontracting which produced breaches that are not penalized or led 
to a set of formal procedures that were established to artificially comply with existing provisions.

This paper examines the reasons behind the subcontracting limits, their enforceability, the relations 
between the legal texts and construction works contracts concerning mainly the subcontracting  
issues, and  explores possibilities of satisfying the targets of all actors  through common, 

1. Jan Cremers and Alessia Gramuglia, Shifting Employment Revisited, Construction Labour Research News (CLR News), 
2014 (3), 22-2

2 Mijke Houwerzijl and Saskia Peters, Liability in Subcontracting Processes in the European Construction Sector, European 
Foundation for the Improvement of Living and Working Conditions, Nijmegen, 2012, 10.
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reasonable and enforceable provisions for subcontracting in construction contract documents.  

2. Works Contracts, Who are the Subcontractors?
By definition, in general, a subcontractor is a party which agrees to perform part of the obligations 

of the (principal) contractor outlined through and under a (principal / main) contract entered 
between the contractor and the employer (contracting authority). The subcontractor is usually 
engaged by the contractor to perform a specific task as part of the obligations of the contractor 
under the main contract. Subcontractors are generally engaged due to necessities stemming 
from, requirement of additional resources which the contractor does not possess; requirement of 
specialty knowledge or expertise; and /or contractor’s will of decreasing the financial, technical 
or other risks of the main contract through sharing or transferring some duties or obligations to 
others. 

Although the definition of a subcontract is clear in the minds of construction industry 
practitioners, widely used construction works contracts and relevant legislation requires some 
conditions to be met to consider an entity as a “real” subcontractor depending on the subject, 
scope, context and the formal considerations to be taken into account. 

FIDIC, also referred to as the International Federation of Consulting Engineers, produces 
standard forms of contract for civil engineering construction which are used throughout the world. 
FIDIC contracts are often referred to as the international standard in construction contracts used 
in a compulsory manner as well by a number of funding agencies such as the World Bank, IBRD 
etc. Maybe the most widely used of all FIDIC Contracts is the so called FIDIC Red Book, Conditions 
of Contract for Construction which is recommended for building or engineering works designed 
by the Employer. FIDIC Red Book, Conditions of Contract for Construction for Building and 
Engineering Works Designed by the Employer, First Edition 19993 ; Sub Clause 1.1.2.8 defines 

“Subcontractor” as; 
 “Any person named in the Contract as a subcontractor, or any party appointed as subcontractor for a 

part of the Works: and the legal successors in title to each of these persons”.
Sub Clause 4.4 of the General Conditions of FIDIC Red Book states;
 “The Contractor shall not subcontract the whole of the Works”
Sub Clause 4.4 (b) requires the prior consent of the Engineer for any subcontractors to 

be employed by the Contractor and 4.4 (a) makes a clear distinction between the suppliers of 
materials for whom it is stated that prior consent of Engineer is not required. Sub Clause 4.4 
(d) involves rules on the content and provisions of the subcontracts where an obligation for the
Contractor is introduced to require the subcontract to be assigned to Employer when conditions
so require as defined under Sub Clause 4.5.

 It can be seen that the FIDIC Red Book General Conditions of Contract does not provide a clear 
definition on who shall be considered as a subcontractor in detail but the limitation brought with 
the sentence of not subcontracting the whole of the Works, as well as the descriptive statement of 

“for a part of the Works” implies that a subcontractor is by definition responsible to carry out part 
of the Works and other entities such as those that are not directly involved in the performance 
of the Works (insurance, credit, legal services, accounting, security etc.) shall not be considered 
subcontractors. There is still a grey space on this description as the definition of “Works” includes 

“Temporary Works” for which the content can be enlarged to cover a variety of goods and services 
which are not in fact part of permanent works. It shall be noted as well that the definition of 

“Supplier” has not been given in Sub Clause 1.1 (Definitions) in the Contract and a supply contract 
especially for electrical and mechanical plant would in most cases require a form of subcontract 

3 FIDIC Red Book Conditions of Contract for Construction for Building and Engineering Works Designed by the Employer, 
First Edition 1999
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where the supplier shall carry out the site installations as well. With regards to a general evaluation 
by Robinson4 ; FIDIC is not concerned with the Contractor’s administration of his subcontractors, 
except in a generalized manner described in Section 4 of the conditions of Contract, but implies 
clearly that the Contractor must have adequate control to manage and discipline subcontractors.

The appendices of the Standard FIDIC Red Book Contract provides guidance to limit or release 
the conditions for the employment of subcontractors in Particular Conditions of Contract and 
does not implicitly propose a percentage of limit for the subcontracting except for the limitation 
avoiding the Contractor to subcontract the whole of the Works.

General Conditions for Works Contracts financed by the European Development Fund (EDF) or 
the European Union (EU), also known as the Practical Guide (PRAG) (Version dated 15 January 
2016) Article 7.1 states:

“A subcontract shall be valid only if it is a written agreement by which the Contractor entrusts 
performance of a part of the contract to a third party. Simple plant hire, labour only and supply contracts 
are not considered or construed “subcontracts” for the purposes of this Article”.

This wording equally broadens the meaning of the subcontracting and provides room for 
considering or not considering some of the entities employed by the contractor as subcontractors.

Another widely used international standard type of Works Contracts suite is provided by JCT 
(Joint Contract Tribunal) based in London, England, who has been producing since 1931, standard 
forms of contract, guidance notes and other standard documents used in the construction industry. 
The JCT range of contracts has provided remarkably different attitudes towards the definitions, 
assignment and employment of subcontractors during the time they evolved. The JCT Standard 
Form of Building Contract (1988 edition)5  contained an effective prohibition or limitation on the 
contractor’s ability to subcontract part of works, through Clause 19.2.2, which stated;

“The Contractor shall not without the written consent of the Architect (which consent shall not be 
unreasonably delayed or withheld) sub-let any portion of the Works. The Contractor shall remain wholly 
responsible for carrying out and completing the Works”

A detailed analysis of the JCT Standard Contracts approach to subcontracting is made by Gould 
(2004) with examples of specific cases and case law6 .

The Commission on Commercial Law and Practice (CLP), one of the Commissions of the ICC 
(International Chamber of Commerce), based in Paris, France, has developed ICC model contracts 
and ICC model clauses, which gave Parties a neutral framework for their contractual relationships. 
These contracts and clauses are drafted by the experts with an attempt to avoid expressing a bias 
for any Parties. The idea behind ICC model contracts and clauses is explained to be to provide a 
sound legal basis upon which parties to international contracts can quickly establish an even-
handed agreement acceptable to both sides. The contracts are constructed to protect the interests 
of all parties, combining a single framework of rules with flexible provisions allowing the parties to 
insert their own requirements7. The description of the “subcontractor” in ICC Model Contract8  is 
identical as it is given in FIDIC Red Book. Article 17.9 requires the (main) subcontracts to contain 
the provisions of the Article 17 which relates to “Staff and Labour” conditions. Article 63 deals 
with subcontracting and provides in a sense remarkably different and off the charts provisions. 
Article 63.1 of the Model Contract states:
 
4. Michael D. Robinson, A Contractor’s Guide to the FIDIC Conditions of Contract, John Wiley & Sons Ltd, West Sussex, 
UK, 2011, 15
5. JCT (Joint Contract Tribunal) Standard Form of Building Contract (1998)
6. Nicholas Gould, Subcontracts, February 2004 (updated March 2011), http://www.fenwickelliott.com/files/nick_gould_-_
subcontracts_paper_for_university_of_vienna.indd_.pdf date of access: 17.09.2016
7. http://www.iccwbo.org/products-and-services/trade-facilitation/model-contracts-and-clauses/ date of access: 17.09.2016
8. ICC (International Chamber of Commerce) Model Turnkey Contract for Major Projects (2007)
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        “Neither Party shall subcontract the whole of the Contract without the knowledge and express 
written agreement of the other Party. Each Party shall be responsible for the acts or defaults of its 
Sub-contractors, agents, officers or employees while performing the Contract as if they were the acts or 
defaults of the other Party”.

Article 63.2 contains general requirements concerning notices to be given on the appointment, 
required particulars and commencement dates of a previously agreed Subcontractor, but Article 
63.3 is worth attention while stating:

“Except where otherwise agreed in this Contract, neither Party has any other rights in relation to the 
appointment, terms of engagement, scope of work, or any other aspect of a Sub-contractor’s work”.

It can be seen therefore that the ICC Model Contract iterates the limitation to subcontract whole 
of the works but enlarges it to both Parties thus the contractor and the employer. It introduces 
as well a considerable flexibility on the appointment, scope of work or any other aspects of 
subcontracts.

3. A Review of the Turkish Legislation for Subcontracting
There is no direct reference to the terms and notions of subcontract, subcontractors or

subcontracting in Turkish Legislation. The Turkish Law of Obligations numbered 60989 (04.02.2011 
/OJ No 27836) Section 7 relates to Works Contracts. Under this Section Article 471 states;

“The contractor shall carry out the obligations undertaken with due diligence and care through 
safeguarding the legitimate rights of the Employer. The responsibility of the Contractor stemming from 
this obligation shall be identified through his attitude to obey the professional and technical rules expected 
from an experienced and circumspect contractor undertaking works of similar nature. The works to be 
implemented by the Contractor shall be carried out directly by him or he shall have those works carried 
out by others under his management. The contractor can have these works carried out by others if his own 
personal features are not of importance for the carrying out of the works. The contractor shall provide all 
equipment and tools for the carrying out of the works if there is no rule or agreement otherwise”.

It can be seen that the article of the law refers to carrying out of the works by others, under 
management of the Contractor implying the legitimacy of the use of subcontractors under 
given conditions or circumstances. Turkish Labor Law numbered 485710 (22.05.2003 /OJ No 
25134), refers to a definition called “sub-employer” most of the time used in the same sense of 
subcontractor. Section 1, Article 2 (Definitions) of the Law states:

“The relation established between an employer and another employer is called primary employer-sub 
employer relation., where the sub-employer charges his employees to carry out the ancillary works or some 
part of the main works needed as a requirement of the business or job that may be due to technological 
or specialty aspects of such works for the production of goods or services at the job site of the primary 
employer”, 

and adds further the following quotation:
“The main works cannot be assigned to sub-employers through dividing the main work into sections 

with the exception of works that require specialization due to the reasons imposed by the business’ or 
job’s requirements”.

The Social Security and General Health Insurance Law numbered 551011 (16.06.2016 / OJ No 
26200), Section 2, Article 11 states:

“The sub-employer shall declare the employees that he charges in the jobsite of the primary employer 
through submittal of his contract with the primary employer, under the registration number of the 
primary employer with a special code to be received from the relevant Social Security Administration”.

9. Turkish Law of Obligations, Law 6098 published in Official Journal (OJ) dated 04.02.2011 numbered 27836
10. Turkish Labour Law, Law 4857 published in Official Journal (OJ) dated 22.05.2003 numbered 25134
11. Turkish Law of Social Security and General Health Insurance, Law 5510 published in OJ dated 16.06.2016 no 26200
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Same law, Article 12 states:
      “The third party entering to a contract with an employer to charge his employees to carry out a 

part or some components of a work related to the production of goods or services in that jobsite is called 
a sub-employer”.

      Although not mentioned or defined in other laws, the term “subcontractor” is explicitly used 
in the Public Procurement Law12 numbered 4734 (22.01.2002/ OJ No 24648) and Regulation for 
the Public Procurement of Works Contracts13 (04.03.2009/ OJ No 27159) without any apparent 
description on who is called a subcontractor and without establishing a relation between the 
terms of “sub-employer” and “subcontractor”. The most detailed clarification is maybe the one 
given while describing the principles of issuing “Work Experience Certificates” under Article 45 
(f), which states:

       “The Work Experience Certificates can be given to subcontractors for works carried out by a 
contractor for institutions authorized to issue Work Experience Certificates under a single contract, if 
those subcontractors are able to demonstrate, the contract entered with the contractor where the amount 
of the contract is indicated, copies of invoices approved by notary, independent accountants, chartered 
public accountants or tax offices, and the payment receipts of the social insurance premiums of the 
employees they have charged”.

     A rather detailed description for the subcontracts, subcontractors and subcontracting can 
only be found in the “General Specification for Work Contracts” which is a document of guidance 
purpose for the preparation of Works Contracts or Specifications issued as required by the Public 
Procurement Law numbered 4734, Article 53 (b). This document also provides a description of the 
subcontractor. According to this definition:

      “The term subcontractor refers to a natural person or legal entity that is carrying out a part of the 
works subject to contract with regards to its nature on the basis of his agreement with the contractor”.

       This General Specifications for Works Contracts provides also following provisions with 
regards to the employment of subcontractors by the contractors under Article 21:

     “The employers (administrations) can request whole of the Works to be carried out by the Contractors 
in cases where they do not anticipate employment of subcontractors due to the characteristics of such 
Works”.

        “Whole parts of the Works can in no circumstance be undertaken by the use of subcontractors”.
     “The replacement of any subcontractor or change of the scope of a subcontractor which was previously 

approved by the Employer is also subject to Employer’s consent and approval”.
      “The contractors are responsible for all Works towards the Employer for the parts undertaken by the 

subcontractors. The approval of the subcontractor does not relieve or change this responsibility”.
       “If the Employer identifies that works carried out by a subcontractor are not in accordance with 

Contract or Specifications, he can ask the replacement of a subcontractor or he may require any part of the 
works to be carried out directly by the Contractor”.

4. Review of EU Legislation
The EU Directive 2004/18/C14 was designed to increase competitiveness by opening up

the market for public contracts to smaller contractors and reducing the cost of seeking contract 
awards. In line with this target Article 32 states:

      “In order to encourage the involvement of small and medium sized undertakings in the public 
contracts procurement market, it is advisable to include provisions on subcontracting”.
12. Turkish Public Procurement Law, Law 4734 published in OJ dated 22.01.2002 numbered 24648
13. Turkish Regulation for the Public Procurement of Works Contracts published in OJ dated 14.03.2009 no 27159
14. Directive 2004/18/C of the European Parliament and of the Council of 31 March 2014 on the coordination of the pro-
cedures for the award of public works contracts, public supply contracts and public service contracts, Official Journal of the 
European Union dated 30.04.2014 numbered 134/114
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       On the other hand the same directive includes various provisions in Articles 25, 48 and 60 
with regards to the value and proportions of the contract to be subcontracted to third parties, and 
/ or requirements for the indication of subcontracting shares. Article 60 of the Directive proposes 
a minimum share of subcontracting for the concession contracts as given below:

   “The contracting authority may either (a) require the concessionaire to award contracts representing 
a minimum of 30% of the total value of the work for which the concession contract is to be awarded, 
to third parties, at the same time providing the option for candidates to increase this percentage, this 
minimum percentage being specified in the concession contract, or (b) request the candidates for 
concession contracts to specify in their tenders the percentage, if any, the total value of the work for which 
the concession contract is to be awarded which they intend to assign to third parties”.

      On 26 February 2014, the Council of the European Union and the European Parliament 
adopted two directives aimed at simplifying public procurement procedures and making them 
more flexible. EU countries had until April 2016 to transpose the new rules into national law 
(except with regard to e-procurement where the deadline is October 2018). The old directives 
(directive 2004/18/EC - the ‘classical public sector directive’ - and directive 2004/17/EC - the 
‘utilities directive’) are being replaced with Directive 2014/24/EU on public procurement, and 
Directive 2014/25/EU on procurement by entities operating in the water, energy, transport and 
postal services sectors15 .

According to the 2014 Directive16 , Article 63(2),
     “contracting authorities may require certain critical tasks to be performed directly by the tenderer 

itself or, where the tender is submitted by a group of economic operators, as referred to in Article 19(2), 
by a participant in that group” 

      According to a review of the Polish Public Procurement Law17 , since 24 December 2013, 
subcontracts in procurements for construction works in Poland have been subject to greater 
control of the contracting authority than they were before with the involvement of new and 
amended legislation. According to Article 1 (1) 9b of the Polish Public Procurement Law,

     “a subcontract is a written agreement, for consideration involving supplies, services or construction 
works which are part of a public procurement, concluded between the contractor selected by the contracting 
authority and another party (the subcontractor), and in the case of procurements for construction works 
also between a subcontractor and a further subcontractor (sub-sub) or between sub-subs”.

     Under this provision there are three identifiable features of a subcontract: its written form, 
the fact that it is for consideration, and the subject matter, i.e. that involves performance of part 
of a public procurement. The recognition of the sub-sub-contractors is an important issue as well 
especially for the purposes of labour protection.

5. Subcontracting Limits
During the preparation of this paper, a broad open source research on web has been

conducted for the open tenders for Works Contracts. The “Calls for Proposals and Procurement 
Notices” under the European Commission website18 has been checked for open Works tenders. 
It has been seen that the Tender Forms or ITT (Instructions to Tenderers) have included an 
upper limit for subcontracting at a rate of 30% which is mentioned almost as a general rule for 
all viewed tenders. Numerous tender notices in the Turkish Public Procurement Market have 
15. http://ec.europa.eu/environment/gpp/eu_public_directives_en.htm date of access: 17.09.2016
16. Directive 2014/14/EU of the European Parliament and of the Council of 26 February 2014 on public procurement and 
repealing Directive 2004/18/EC, Official Journal of the European Union, 28.03.2014, numbered 94/65
17. Anna Prigan and Serom Kim, The Definition of Subcontracting in Public Procurement, http://www.codozasady.pl/en/
the-definition-of-subcontracting-in-public-procurement/ date of Access: 17.09.2016
18. https://webgate.ec.europa.eu/europeaid/online-services/index.cfm?ADSSChck=1474113940818&do=publi.welcome date 
of access: 17.09.2016
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contained similar limits brought to the subcontracting at rates around 30% equally. These limits 
are expressed in the form of a percentage of the total amount of the tender in general which in fact 
does not incorporate a sound method of measurement of said percentage. Similar proportional 
limitations in United States provided more specific measurement methods. A recent change in 
CFR (Code of Federal Regulations) of United States, Title 48 (Federal Acquisition Regulation 
Systems) Chapter 1, Subchapter H, Part 52.2, Section 52.219-14; valid since June 30, 2106, have 
been amended through a rule issued by SBA (U.S. Small Business Administration) that requires for 
general construction contracts, the contractor to perform at least 15% of the cost of the contract, 
not including the cost of material, with its own employees19 . This rule besides setting limits clearly 
identifies the method of measurement of such limits.

      It is still a matter of inquiry that despite the evolving of the public procurement legislation in 
developed countries to create more chances and security for small and medium scale enterprises, 
the subcontracting limits are still being used widely in works contracts of various scales.

      A recent opinion given by the Advocate General Eleanor Sharpston for a Polish public 
procurement case (to the Court of Justice of the European Union) is worth mentioning in the sense 
of bringing insight to subcontracting limitations. The case related to the questioning of legitimacy 
of a contracting authority bringing an obligation of the 25% of the works to be carried out using 
the own resources of the contractor. In the opinion of the advocate general, such restrictions 
on subcontracting are defeating one of the purposes of the EU’s Public Procurement Directive 
(2004/18/EC), which is “designed not only to avoid obstacles to freedom to provide services in 
the aware of public service contracts or public works contracts but also to guarantee the opening 
up of public procurement to competition20”. The contracting authority argued that the restriction 
was based on its “legitimate interest” in ensuring that the successful bidder had the technical 
ability and resources needed to implement at least part of the contract. However, Sharpston 
claimed this argument is not acceptable as this 25% requirement “does not concern performance 
of well-defined tasks” but merely a percentage of the overall contract value. Although the case 
in question had been brought under 2004 Directive, Sharpston stated that same principles were 
reinforced by the 2014 Public Procurement Directive. According to the 2014 Directive, contracting 
authorities may require “certain critical tasks to be performed directly by the tenderer itself”; this 
is a restriction but such restriction is acceptable according to Sharptston only in so far as they 
concern well-defined tasks regarded as ‘critical’ for implementing the contract21.

6. Conclusion
Review of the subcontracting limits reveal a will on the side of the employers (contracting

authorities), for a reservation of the personal performance by the contractor which is seen 
necessary to assess the capacity and qualifications of the contractors in terms of equipment, 
manpower and financial resources as well as exercising better control over some critical tasks of 
a given works contract compared to vicarious performance through subcontractors. Law makers’ 
approaches to the issue have been in general, besides ensuring financial concerns such as timely 
and effective tax and social security premiums collecting, towards maintaining labour protection 
and avoiding abuse of workers’ rights. The security and encouragement of the small and middle 

19. https://www.law.cornell.edu/cfr/text/48/52.219-14 date of access: 17.09.2016
20. http://curia.europa.eu/juris/document/document.jsf;jsessionid=9ea7d2dc30dd449974eab6894bc6be5cb39fda79f4f2.
e34KaxiLc3qMb40Rch0SaxuRc3n0?text=&docid=171642&pageIndex=0&doclang=EN&mode=req&dir=&occ=-
first&part=1&cid=887188 date of access: 17.09.2016
21. http://curia.europa.eu/juris/document/document.jsf;jsessionid=9ea7d2dc30dd449974eab6894bc6be5cb39fda79f4f2.
e34KaxiLc3qMb40Rch0SaxuRc3n0?text=&docid=171642&pageIndex=0&doclang=EN&mode=req&dir=&occ=-
first&part=1&cid=887188 date of access: 17.09.2016
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scale enterprises to take part in an increasing manner in the construction industry as well as 
introducing more competition to construction works tenders have been other concerns developed 
through the last decades. Current developments and trends on both legislative and contractual 
approaches to the issue are about to indicate an increasing acceptance of contractors’ relying on 
the capacity of other entities in order to meet their objectives for the successful, economic and 
efficient carrying out and delivery of works.

    In review of the latest legislative arrangements, sectoral and industry practices and 
developments, there seems a need for a different approach for the qualification of the Contractors 
during the tender stage which shall be based on their capacity to carry out some “critical tasks” 
to be identified by the contracting authorities through Contractors’ own resources (personal 
performance) rather than establishing criteria based on limits (percentages) of subcontracting.

       The recognition of the subcontractors and as well sub-subcontractors as legitimate 
actors of the construction sector, development of proper methods of measuring their expertise, 
performance, capacity and resources to assess the input provided by each subcontractor or sub-
subcontractor as a separate legal entity; further legislative acts and steps towards expedition of 
direct payments from contracting authorities to subcontractors are regarded to produce results 
towards decreasing and relieving the concerns related to labour protection and abuse of workers’ 
rights as well.
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A statistical study carried out in 2015 shows that 70% of contractors subcontract parts of 
the projects they have in execution, and another study from 2009 shows that in Germany 
subcontracting is found in 40% of construction contracts.

In Romania, construction contracts signed by public authorities are governed by the public 
procurement legislation, which over the years had a dynamic evolution.

A controversy, namely, the status and role of subcontractors in public procurement contracts 
gets another approach with the adoption of Law no. 98/2016 regarding public procurement.

Harmonizing the Law no. 98/2016 regarding public procurement with the EU Directive 
2014/24 creates a favorable framework which is clearly defined for subcontractors. The law 
regulates general conditions, but also special conditions regarding subcontractors, recognizing the 
practical importance of this institution by regulating a distinct section that brings in premiere a 
number of extremely important issues concerning, especially, the practical problems involved in 
public procurement subcontracting. 

In the field of constructions, the institution of subcontracting is very common, being used 
to increase the quality of construction works and to reduce execution costs by promoting 
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competitiveness. 

1. General considerations. Definition
The new legislation regarding public procurement brings to sight a new perspective over the

issues regarding subcontractors by regulating extensively the means and conditions in which 
subcontractors are to be part in a public procurement contract. The controversy regarding the 
involvement of subcontractors in public procurement contracts is mostly related to the conflict of 
interest, the participation conditions to be fulfilled and the procedure of direct payment from the 
public authority to the subcontractor. 

Law no. 98/2016 regarding public procurement defines in art. 3 par. 55 subcontractors as being 
”any economic operator which is not a part of a public procurement contract and which performs 
and provides certain parts or elements of the works or construction, or fulfills activities which are 
part of the object of the public procurement contract, being held liable in front of the contractor 
for organizing and conducting all the stages necessary for this purpose”.

The new legislation has the purpose to harmonize the national legislation regarding public 
procurement with the European regulations. The European Directive 2014/24/UE, in the matter 
of subcontractors highlights also the importance of transparency in the subcontracting chain1.

In order to achieve the purpose of the contract, the Directive states that the obligation to remit 
the necessary information regarding subcontractors falls within the responsibility of the main 
contractor. The way to introduce this obligation in the contract is either by including some specific 
clauses in the public procurement contract or by including a series of obligations that the member 
states will impose to the main contractors through provisions of general application. Furthermore, 
states can regulate a mechanism of joint liability between subcontractors and the main contractor. 
National laws can provide that public authorities might add to the obligations provided by the 
Directive by extending the transparency obligations, by enabling direct payment to subcontractor 
or by enabling or requiring contracting authorities to verify that a subcontractor is not in any of the 
situations in which exclusion of economic operators would be warranted. In case such measures 
are applied to subcontractors, the member states have the obligation to ensure coherence with 
the provisions applicable to the main contractors. In this situation, the existence of compulsory 
grounds for exclusion would be followed by a request for replacement of the subcontractor by the 
main contractor. In the situation of exclusion of the main contractor, the contracting authorities 
are obliged to require the replacement of the subcontractor. 

The present paper addresses the main practical issues that might arise from the application 
of the new legislation regarding public procurement contracts, such as: specific participation 
conditions for subcontractors, participation interdictions versus exclusion grounds, conflict 
of interest, transparency obligation, means of payment, replacement/introduction of new 
subcontractors during the execution of the contract and conveyance towards the public authority 
of the contracts concluded with the subcontractors.

2. Specific participation conditions for the subcontractors
Law no. 98/2016 provides the participation conditions of the subcontractors in public

procurement contracts. 
In this matter, legal provisions state that the public authority cannot determine those 

1. Directive no. 2016/24/UE, par. (61): “It is necessary [..]to ensure some transparency in the subcontracting chain, as this 
gives contracting authorities information on who is present at building sites on which works are being performed for them, 
or on which undertakings are providing services in or at buildings, infrastructures or areas, such as town halls, municipal 
schools, sports facilities, ports or motorways, for which the contracting authorities are responsible or over which they have 
a direct oversight.”
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conditions, but has the right to ask the main contractor to provide relevant information and 
documents regarding the capacity of the subcontractor to perform the contract. In case the public 
authority decides that the subcontractor does not fulfill the requirements stated in art. 174, par. 
(1), it can reject the subcontractor and require that the main contractor replaces the subcontractor, 
but only once during this procedure2.

The public procurement law states the obligation of the public authority to issue a report of 
the procurement procedure which has to enclose the part of the public procurement contract that 
the main contractor intends to subcontract to third parties and the name of such subcontractors. 
Therefore, the main contractor has the obligation to add-on to the procurement contract the 
contracts concluded with the subcontractors, but only if the public procurement contract regulates 
a mechanism for direct payment to the subcontractors. From this provision, we can conclude that 
in the case of non-existence of such direct payment mechanism, the main contractor does not 
have any obligation to file the contracts concluded with the subcontractors. 

Even so, in order to verify if the subcontractor fulfills the required conditions, the public 
authority has the right to request any document or information necessary for such evaluation. 
In this case, we believe that, if the public authority considers necessary to revise the contract 
concluded between the main contractor and the subcontractor in order to decide on issues 
regarding conflict of interest, interdictions of participation, grounds of exclusion or any other 
similar conditions, such documents can be required even if there is no direct-payment mechanism 
provided. It is also debatable if such a requirement from the public authority can be refused by 
invoking the confidentiality of such contracts, especially in those situations when the fulfillment 
of the conditions for subcontractors can be verified by other means equally effective.

Besides the specific participation conditions for the subcontractors, they also have the 
obligation to fulfill the same conditions as the main contractors, which are stated in the tender 
documentation. The Directive also states that the public authority has the right to extend the 
obligations imposed for subcontractors further down the subcontracting chain3. 

A question remains with regard to those obligations that are closely linked to the identity of 
the main contractor or the first subcontractor. Could those obligations be transmitted de iure 
further down the subcontracting chain? Most likely the answer would be no, but the matter of 
identifying which obligations can be considered intuitu personae in such a contract remains to be 
settled from case to case.4

The Directive also allows member states to regulate a mechanism of joint liability between 
the main contractor and the subcontractor5. In this way, celerity is assured in solving eventual 
disputes that might arise in connection to public procurement contracts by regulating the 
solidarity mechanism for liability. 

Regarding these two mechanisms (the direct payment and the joint liability), the Directive 
states that they can be restricted for certain types contracts, certain categories of contacting 

2. E.M. Dobrota, “Întrebări frecvente privind subcontractarea”, http://www.revista-achizitii.ro/index.php/intrebari-frecven-
te-privind-subcontractarea .
3. Directive no. 2016/24/UE, art. 71, par. (5): “Contracting authorities may extend or may be required by Member States 
to extend the obligations provided for in the first subparagraph to for instance: (a) supply contracts, to services contracts 
other than those concerning services to be provided at the facilities under the direct oversight of the contracting authority 
or to suppliers involved in works or services contracts; (b) subcontractors of the main contractor’s subcontractors or further 
down the subcontracting chain.”
4. N. Gould, “Subcontracts” by Fenwick Elliott The construction&energy law specialists, p. 2.
5. Directive no. 2016/24/UE, art. 71, par. (6): “With the aim of avoiding breaches of the obligations referred to in Article 
18(2), appropriate measures may be taken, such as: (a) Where the national law of a Member State provides for a mechanism 
of joint liability between subcontractors and the main contractor, the Member State concerned shall ensure that the relevant 
rules are applied in compliance with the conditions set out in Article 18(2).”
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authorities or economic operators or for certain amounts.
Therefore, in accordance with the Directive, states have a wide range in adapting the national 

legislation to the realities in the market in order to improve the public procurement mechanism 
and insure an efficient and effective implementation.

3. Conflicts of interest
Any situation in which employees of the public authority or other provider of procurement

services which acts in the name of the public authority involved in the procurement procedure 
or able to influence the result of such procedure have, directly or indirectly, a financial, economic 
or other personal interest that might be considered as an element able to compromise their 
impartiality or independence in the context of the procurement procedure consists of a conflict 
of interest.

Scholars define the conflict of interest as any act or position taken by a public official that 
places or appears to place the fair and unbiased administration of his public office in substantial 
conflict with his personal economic interests.6

The legislation avoids to provide with a limited exemplification of the situations of conflicts 
of interest. In this respect, article 60 of Law no. 98/2016 provides some guide lining examples of 
what a conflict of interest might consist of:

a) participation in the process of verification/evaluation of the requests for participation/offers 
made by people holding shares or equity interests at one of the candidates/offerors, supporting 
third parties or proposed subcontractors.

b) participation in the process of verification/evaluation of the requests for participation/
offers of a person who is spouse, relatives up to second degree with people who are part of the 
administration council/leading or supervision entity of one of the candidates, supporting third 
parties or proposed subcontractors.

c) participation in the process of verification/evaluation of the requests for participation/
offers of a person which is believed or proven by means of reasonable indications/concrete 
information to have, directly or indirectly, a personal, financial, economic interest or an interest 
of different nature, or is in another situation that affects its independence and impartiality during 
the evaluation procedure.

d) the situation in which the individual offeror/associate offeror/candidate/proposed
subcontractor/supportive third party has members in the administration council/leading or 
supervising entity and/or has significant shareholders that have the quality of spouse, relatives 
up to the second degree or are in commercial relationships with people having positions of power 
inside the public authority or the provider of procurement services implicated in the procurement 
procedure.

Conflicts of interest in public procurement procedures have been considered to be one of the 
biggest issues for member states.7

It is equally important not to confuse the concept of conflict of interest with the concept of 
corruption, especially in the present political context. In order to be in the situation of corruption, 
we have to be in the presence of an agreement between two or more parties to infringe legal 
provisions completed by a payment, bribe or any other such advantage. On the other hand, a 
conflict of interest consists of a discordance between the professional and personal interest of a 

6. H.C. Petrowitz , Conflict of Interest in Federal Procurement Law and Contemporary Problems, Vol. 29, No. 1, Govern-
ment Contracts: Part 1 (Winter, 1964), p. 196-224.
7. European Commision, ”Deteccion de conflictos de intereses en los procedimientos de contratacion publica en el marco 
de las acciones estructurales. Guia practica para lor responsables de la gestion”, ec.europa.eu/sfc/sites/guide-conflict-of-in-
terests-ES.pdf .
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person.8 
The conflict of interest does not affect directly the procurement procedure, but it affects the 

principles of transparency, equal treatment and nondiscrimination9. These potential infringements 
of principles might cause a diminution of the interest and trust of private entities in participating 
in such procedures.

4. Interdictions/grounds for exclusion
With regard to interdictions of participation and grounds for exclusion from the procurement 

procedure, the national legislation extensively regulates the situations that might constitute 
grounds for such sanctions.

The legal provisions refer directly to the entity willing to participate in the procurement 
procedure but, as stated above, subcontractors are subject to the same criteria and conditions 
applicable for the main contractor, including those provisions regarding the procurement 
procedure.

Firstly, article 164 of Law no. 98/2016 regulates the interdictions and exclusion grounds arising 
from criminal convictions of the economic entity interested in participating in a procurement 
procedure. The criminal offences refer mostly to economic offences, corruption, terrorism. 

The second category of interdictions refer to those entities who failed to fulfill their obligations 
in relation with Romanian public authorities with respect to the taxes and contributions owed to 
the state budget. This interdiction/ground of exclusion will not be applicable in case the private 
entity fulfills its obligations prior to the decision of exclusion issued by the public authority or is 
granted with facilities to pay such amounts (including penalties and interest). 

One of the practical questions arising from this provision is whether the private entity and the 
state have mutual debts against each other that can be the object of a compensation procedure. 
In this case it is debatable if such a specific case can constitute ground for exclusion of the private 
entity from the procurement procedure. 

Compensation can operate for debts related to the same budget or for budgets administered 
by the same public authority, ex officio or if the private entity requires. In this respect, it is our 
opinion that both the public authority and the private entity should be diligent enough to verify/
invoke if the conditions for compensation are met. 

5. Transparency obligation
In public procurement procedures the European Directive and national legislation regulates the 

obligation to inform the public authority with regard to subcontractors. In this respect, the preamble 
of the Directive, in paragraph 105 states the importance of the observance by subcontractors of 
applicable obligations in the fields of environmental, social and labor law, established by Union 
law, national law, collective agreements or by the international environmental, social and labor 
law provisions, provided that such rules, and their application, comply with Union law, be ensured 
through appropriate actions by the competent national authorities within the scope of their 
responsibilities and remit, such as labor inspection agencies or environmental protection agencies.

It is also necessary to ensure transparency in the subcontracting chain, as this gives contracting 
authorities information on who is present at building sites on which works are being performed 
for them, or on which undertakings are providing services in or at buildings, infrastructures or 
areas, such as town halls, municipal schools, sports facilities, ports or motorways, for which the 
 
8. PWC, Public Procurement: costs we pay for corruption. Identifying and Reducing Corruption in Public Procurement in 
the EU, available at www.pwc.com/euservices.
9. See also T-277/97 del Tribunal de Justicia de la Unión Europea, de 15 de junio de 1999, y C-315/99, de 10 de julio de 2001, 
Ismeri Europa Srl, T-160/03, de 17 de marzo de 2005, AFCon Management Consultants, Mc Mullin, O’Grady.
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contracting authorities are responsible or over which they have a direct oversight. It should be 
clarified that the obligation to deliver the required information is in any case incumbent upon 
the main contractor, either on the basis of specific clauses, that each contracting authority would 
have to include in all procurement procedures, or on the basis of obligations which Member States 
would impose on main contractors by means of generally applicable provisions.10 

It should also be clarified that the conditions relating to the enforcement of observance of 
applicable obligations in the fields of environmental, social and labor law, established by Union 
law, national law, collective agreements or by the international environmental, social and labor 
law provisions listed in the Directive, provided that such rules, and their application, comply 
with Union law, should be applied whenever the national law of a Member State provides for a 
mechanism of joint liability between subcontractors and the main contractor. 

Furthermore, it should be stated explicitly that Member States should be able to go further, for 
instance by extending the transparency obligations, by enabling direct payment to subcontractors 
or by enabling or requiring contracting authorities to verify that subcontractors are not in any 
of the situations in which exclusion of economic operators would be warranted. Where such 
measures are applied to subcontractors, coherence with the provisions applicable to main 
contractors should be ensured so that the existence of compulsory exclusion grounds would be 
followed by a requirement that the main contractor replace the subcontractor concerned. Where 
such verification shows the presence of non-compulsory grounds for exclusion, it should be 
clarified that contracting authorities are able to require the replacement. It should, however, also 
be set out explicitly that contracting authorities may be obliged to require the replacement of the 
subcontractor concerned where exclusion of main contractors would be mandatory in such cases.

It should also be set out explicitly that Member States remain free to provide for more 
stringent liability rules under national law or to go further under national law on direct payments 
to subcontractors.

6. Means of payment of the subcontractors
One of the most important provision regarding subcontractors consists of the mechanism of 

direct payment. The contracting authority will perform payments for the parts of the contract 
that are conducted by the subcontractors that were proposed in the offer, if they require such 
payment, for the services, products or works that were provided to the main contractor, according 
to the contract concluded between the main contractor and the subcontractor, in accordance 
with the applicable legislation, when the nature of the contract allows it and when the proposed 
subcontractors have expressed their option in such manner.

Subcontractors will express their option to receive a direct payment from the contracting 
authority at the moment of the conclusion of the contract or at the moment of their introduction 
in the public procurement contract. The contracting authority will perform the payment directly 
to the agreed subcontractors, but only when their services are confirmed through documents 
which were agreed by all the three parties: the contracting authority, the main contractor and 
the subcontractor. In case the main contractor, for unjustified reasons, blocks such confirmation 
of the execution of the obligations taken on by the subcontractor, the direct payment cannot be 
refused.

When the subcontractor expresses his option to receive a direct payment, the contracting 
authority has the obligation to regulate in the public procurement contract mandatory contractual 
clauses that provide a transfer that operates de iure of the obligation of payment to the 
 
10. See also “Transparency and public procurement” Supplement to the 2011 Annual Statistical Report on United Nations 
Procurement, https://www.unops.org/SiteCollectionDocuments/ASR/2011-Annual-Statistical-Report-United-Nations-Pro-
curement.pdf .
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subcontractor for the parts of the contract he was responsible of, at the moment the fulfillment of 
the obligations taken on by the subcontractor was confirmed.

The mechanism of direct payment does not limit the liability of the main contractor for the 
execution of the public procurement contract. 

7. Replacement/introduction of new subcontractors during the execution of the
contract

During the execution of a public procurement contract, subcontractors can be replaced or 
introduced in the contract.11 Such replacement or introduction can operate only if it does not 
constitute a substantial modification of the contract. In this respect, the main contractor will 
provide the contracting authority with all the general information regarding the new subcontractor 
and will obtain the agreement of the contracting authority regarding new subcontractors involved 
in the execution of the contract.

When the replacement or the involvement of new subcontractor takes place after the contract 
was awarded, the subcontractors are required to provide certificates and other relevant document 
in order to verify the existence of any exclusion grounds and their resources and capacity according 
to their part of the contract.

As far as the replacement of subcontractors is concerned, this mechanism is mostly regulated 
by the enforcement guidelines of the present law.

Article 151 of the guidelines state that the replacement of subcontractors in the phase of 
implementation of the contract may intervene in the following situations:

a) The replacement of the nominated subcontractors in the offer and whose activities were
indicated in the offer as being conducted by subcontractors.

b) Declaring new subcontractors after concluding the public procurement contract when the
works that are to be subcontracted were initially stipulated in the offer as being not subcontracted.

c) The waiver/withdrawal of the subcontractor from the public procurement contract.
The replacement/introduction of subcontractors by the main contractor at the time of the

performance of the contract can only be made with the acceptance of the contracting authority.
The public authority will make payments according to the part/parts of the contract fulfilled 

by the subcontractors proposed in the offer, if those subcontractors request such payments for 
the services, products or works performed for the main contractor according to the provisions 
of the contract concluded between the main contractor and the subcontractor in accordance to 
the applicable legal provisions, when the nature of the contract allows such payment and the 
subcontractors expressed their option accordingly.

8. Conveyance towards the public authority of the contracts concluded with the
subcontractors

A special case of modification of the contract on which we consider necessary to pay attention 
consists of the situation in which the public authority is replacing the main contractor in its 
relationship with the subcontractors.

The situation is stated in article 221 letter d), point 3 of Law no. 98/2016, which provides 
that ”in case of anticipated termination of the public procurement contract, the main contractor 
conveys to the public authority the contracts concluded with the subcontractors, in case the 
contract contains a revision clause or option clause established by the public authority.”

In this situation, the modification of the public procurement contract does not require a new 

11. G. Valentin, Les contrats de sous-traitance, Paris : Librairies techniques, 1979, p. 2 ; E. Martinville, La sous-traitance 
de construction : adaptation du droit aux évolutions économiques en matière de construction, Aix-en-Provence : Presses 
universitaires d’Aix-Marseille, 2004, p. 13. 
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procurement procedure. The anticipated termination of the public procurement contract can 
intervene in case of non-performance of the obligations under the contract by the main contractor. 
This special mechanism provides that the contracts concluded by the main contractor with the 
subcontractors will survive over the termination of the main contract by means of conveyance. 

The question remains with regard to the nature of those contracts after the conveyance. There 
is no mention in the legislation whether the contracts in discussion will be considered veritable 
public procurement contracts or will have a special legal regime.

9. Conclusion
The new public procurement legislation has a different approach with regard to subcontractors. 

The extensive regulation in this domain comes to clarify and simplify the practical issues that 
occurred in the implementation and performance of public procurement contracts with regard to 
subcontracting. 

Besides the general requirements and conditions applicable for the main contractor, 
subcontractors must fulfill all those obligations and criteria imposed by law or the public authority 
on their behalf.

The transparency obligation includes the requirement for the main contractor to inform the 
public authority with regard to subcontractors by providing, if requested, any necessary documents 
or information in order to verify the fulfillment of the mandatory conditions by subcontractors. 

The mechanism of direct payment is regulated as a procedure which allows subcontractors to 
have a direct relationship with the public authority with regard to the payment they are entitled 
to, in accordance with the provisions of the contract concluded between the subcontractor and 
the main contractor. The procedure only applies if the subcontractor requests and in such case the 
contractor will be obligated to present the subcontracting agreement to the public authority. 

All the above debated subjects are regulated both in the European Directive and national 
legislation in order to clarify part of the existent controversies, but there are still issues that will 
need to be further resolved in the express terms of the agreement between the parties.
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 Globalization and openness to international of the construction industry generates an intra-
European mobility, but also enhances the presence of workers from outside the European Union. 
The paper is aiming to deal with two of the fundamental problems accompanying the internation-
alization of employment: on the one hand the social and psychological vulnerability shown by 
migrant workers, on the other hand the reluctance expressed by local workers who perceive them 
as competitors for occupying a limited number of jobs. Policies and strategies to address these 
two issues - are often contradictory. The role of labour law may be here, above all, an ethical one.  

1. Introduction
Worker mobility is one of the great challenges of contemporary labour law. Both sides of the

employment relationship are now the subject of unprecedented mobility: employers, who often 
have the possibility of relocation and workers who, voluntarily or forcibly, are looking for a job in 
another country than their own.

 The construction industry is one of the favourite grounds for the manifestation of this mobil-
ity. We are dealing here with nationals of a Member State of the European Union who conclude 
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contracts of employment in another Member State as an expression of their freedom of move-
ment, with workers having concluded the contract on the territory of another state, being sent to 
work in another state (posted workers), or with workers from outside the European Union, already 
carrying out activities on its territory. The provisions of labour law are meant to balance the legiti-
mate interests of workers who choose to operate in a country other than their country of residence 
with those of workers in the host country.

 Globalization and the increasing openness to the international of the construction industry 
create situations where nationals of a country are employed in companies belonging to other 
countries, work is carried out in another country than the one where the contract of employment 
was concluded, the parties have a citizenship other than the place of the conclusion of the contract 
or place of work, finally - the contractual relationship displays foreign elements (of extraneity). 
Globalization will only intensify such contractual arrangements.

 In all these cases, two are the fundamental issues that we can identify: on the one hand the vul-
nerability shown by these workers, who work on the territory of another state than the one where 
they were born, on the other hand that they are widely regarded as competing with local workers. 
The policies and strategies to address these two categories of difficulties – may be contradictory.

 2. Non-European migrant workers
 Some analysts see labour migration not a side effect of globalization, but one of its main causes. 

National policies in the field of migration are most diverse: the United States addresses the issue 
strategically, by opening the borders in a controlled manner, while the European Union appears to 
act rather reactively to the non-EU immigration1. Currently, over 200 million people live and work 
outside the country of origin or of nationality. If all these people were to live together within a 
single state, it would be the fifth most populated country in the world2. It is estimated that in 2050 
there will be 405 million migrants3.

 As for our country, non-European workers are eligible for employment based on a employment 
permit4 or posting permit5, respectively. Special conditions for the issuing of employment permits 
for permanent workers are:

 a) the employer used his best efforts to fill the vacancy by a Romanian national, by a national 
of another Member State of the EU or by a foreign national holder of a long-term residence visa 
on the territory of Romania;

 b) the employer intends to hire a foreigner with a full time individual employment contract, for 
a fixed term or indefinite period;
1. For an analysis of the different approaches, from country to country, towards the problem of migrant workers, see, Bruno 
Caruso, Immigration Policies in Southern Europe, in Conaghan, J., Fischl R.M., Klare, K. (eds.), „Labour Law in an Era of 
Globalization. Transformative Practices & Possibilities”, Oxford University Press, 2005, p. 299 ff. The author also seeks to an-
swer the question whether migration is cyclical or exceptional and analyze its impact on labour markets, focusing especially 
on that of Southern Europe.
2. Guide for the Ratification of the International Convention on the Protection of the Rights of All Migrant Workers and 
Members of their Families, 2012 (http://www.migrantsrights.org/documents/SCRatificationGuideROJune2012_000.pdf)
3. http://oim.ro/attachments/article/405/Raport%202014%20OIM_RO_final.pdf
4. The employment permit is the official document issued by the General Inspectorate for Immigration, certifying the right 
of an employer to employ a foreigner on a particular job. It is governed by Goverment Ordinance no. 25/2014, amended by 
25/2016 on the employment and posting of foreign nationals on the territory of Romania and for amending and supple-
menting certain normative acts regarding the status of foreign nationals in Romania, published in the “Official Gazette of 
Romania”, part I, no. 670 of 31 August 2016.
5. The employment permit is the official document issued by the General Inspectorate for Immigration, certifying the right 
of an employer to employ a foreigner on a particular job. It is governed by Goverment Ordinance no. 25/2014, amended by 
25/2016 on the employment and posting of foreign nationals on the territory of Romania and for amending and supple-
menting certain normative acts regarding the status of foreign nationals in Romania, published in the “Official Gazette of 
Romania”, part I, no. 670 of 31 August 2016.
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c) the foreigner that the employer intends to hire to fill the vacancy meets the training require-
ments, experience in the activity or the required authorization provided by the laws in force for 
filling that job and has no criminal record incompatible with the activity to perform on the Roma-
nian territory.

 The approach is thus protective of the local workforce, seeking to limit the hiring of foreigners 
to jobs for which local applicants could not be identified. This is understandable, given the signifi-
cant unemployment, at national and European levels. However, it should be noted that there is an 
ever increasing concern for creating the possibility of integration of foreigners on the European 
labour market, particularly in the context of the wave of refugees facing the continent in 2015 
and 2016.

 Moreover, it may be noticed how the documents of the ILO evolved in time: 
- it was started initially from the complete exclusion of non-citizens from any form of protec-

tion provided by the state where they work: Migration for Employment Convention no. 97, 1949,
- to distinguish then between temporary and permanent migrant: Convention 143 of 1975,

Convention concerning Migrations in Abusive Conditions and the Promotion of Equality of Op-
portunity and Treatment of Migrant Workers,

- expanded further by the distinction between legal migrant workers (who, temporary or per-
manent, would enjoy the rights of national workers) and illegal migrants: International Conven-
tion on the Protection of the Rights of All Migrant Workers (1990),

- for the Declaration of the ILO on Decent Work of 1998 to aim precisely at the assimilation of
workers at the “edge” of the labour force, perspective that was maintained on the occasion of the 
adoption of the „Multilateral Framework on Migration” (2006).

 Undoubtedly, migrant workers are more exposed to different kinds of risks than domestic ones. 
Still further, many migrants are undocumented, so they are not included in the records of the la-
bour inspectorates. Especially in the construction sector, in the absence of legal contracts, in many 
cases injured workers do not report the event as a work-related accident, so that accurate records 
of work accidents involving immigrants do not even exist6. In the construction sector, research 
shows a higher percentage of accidents at work and occupational diseases among migrant workers, 
especially those who do not speak the language of the country in which they carry out activities, 
in part due to failure to obtain information on health and safety at work. Moreover, as was noted, 
while the multiethnic composition of the labour market has grown exponentially in recent years, 
the capacity of companies for multi-linguistic communication did not have the same trend7.

 Those working without a work permit in the respective country face a twofold risk of working 
in harmful conditions, or even forced labour because they cannot report violations of the law by 
the employer without facing expulsion. That is why some countries, like Italy for example, in the 
construction industry, have adopted rules to protect these categories of persons, so that they can 
report illegalities to the territorial labour inspectorates, without fear of reprisal from the Immigra-
tion Office.

 The period of financial and economic crisis has revived some signs of reticence towards migrant 
workers, in relation to which the International Labour Organisation reacted on several occasions. 
And the great number of refugees on the European continent has amplified the negative reactions 
of a population that unfortunately finds it harder to empathize with strangers. Indeed, humani-
tarian migrants (refugees, asylum seekers, people under protection) differ in several ways from 

6. Moreover, in the number of occupational accidents reported as having taken place on the first day of work we can identify 
an indicator of the scale of undeclared work. In fact, they are reported in this way to justify the absence of employment 
documents.
7. Andrea Broughton, Isabella Biletta, Mats Kullander, European Foundation for the Improvement of Living and Working 
Conditions, Flexible forms of work: ‘very atypical’ contractual arrangements, Dublin 18, Ireland, 2010, p. 21.
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other categories of migrants; the consequences of their presence on the labour market have begun 
to be studied8 in an attempt to integrate in labour law research a phenomenon virtually unprec-
edented in recent European history: the refugee crisis, which started in 20159.

 Migration is not a phenomenon with implications only for the labour market; its impact is felt 
politically, in relation to the right to vote, in terms of criminal law (looking for new forms of strug-
gle against crimes associated with forced labour10), social security law and the right to health care, 
in terms of religious rights and more generally, human rights.

 3. Applicability of the rules of private international law
 The rules of private international law applicable to the contract of employment11 create a cer-

tain pressure on labour law in each country, because through the game of conflictual rules and in 
a context where labour law varies so much from country to country, the protection of one worker 
can be very different from that of another. Indeed, the dominance of multinational companies in 
the construction  industry, the relocation of labour, the presence of interest groups on the labour 
market in the field have destabilized the traditional relationship employee - employer. In the field 
of private international law, this has caused what some authors call “forum shopping”12 - mean-
ing the employer has ample room to choose the most convenient law in case of dispute. From this 
point of view, labour law lags behind business law (and corporate law), because if the latter was 
internationalized, following international companies in conditions of globalization, labour law 
remains domestic, circumscribed to regulations that are mainly national and even expressly ex-
cluded (albeit partially) from European regulations.

 In the field of private international law, in the European Union, “Rome I” Regulation13 applies. 
In art. 8, it establishes the following rule: an individual employment contract shall be governed by 
the law chosen by the parties, and if they have not chosen any law, then the objectively applicable 
law shall be determined as, in order: the law of the country the activity is carried out in; the em-
ployer law; the law of the country the employment contract is closely connected to.

 Essentially, the labour law is territorially applicable, a territoriality which can be eliminated by 
the parties’ will only to the extent this determines more rights for the employee. The labour law 
portability can be accepted only in case it would not lead to discrimination of the employee carry-
ing out his/her activity in another country14. 

8. A recent example: Regina Konle-Seidl, George Bolit, Labour Market Integration of Refugees: Strategies and good practices 
(March 2016),   (http://www.europarl.europa.eu/RegData/etudes/STUD/2016/578956/IPOL_STU(2016)578956_EN.pdf)
9. Here is just one example of the impact of this crisis on labour law itself: in Denmark it was proposed to exempt refugees 
from the rules on minimum wages so that hiring them becomes attractive to employers. Trade unions have protested against 
the project, arguing that it will lead to maintaining the refugees in poverty. (http://www.eurofound.europa.eu/observatories/
eurwork/articles/industrial-relations/approaches-towards-the-labour-market-integration-of-refugees-in-the-eu)
10. An interesting analysis of the relationship between migration and forced labour: N. Olius, A. Jokines, M. Joutsen (eds.), 
Exploitation of migrant workers in Finland, Sweden, Estonia and Lithuania, Ed. Heuni, Helsinki, 2013
11. With regard to the employment contract with an element of extraneity, I.T. Ștefănescu, Tratat teoretic și practic de drept 
al muncii [Theoretical and Practical Treatise on Labour Law], Ed. Universul Juridic, Bucharest, 2014, p. 964 – 977; B. Var-
tolomei, Considerații privind legea aplicabilă contractului individual de muncă cu element de extraneitate [Considerations 
on the Law Applicable to the Individual Employment Contract with a Foreign Element], in Țichindelean, M., Gheorghe M. 
(eds), “Actualități și perspective în legislația muncii [Recent Developments and Perspectives in Labour Law]”, Ed. Universul 
juridic, 2016, p. 108-113.
12. M. Weiss, Re-Inventing Labour Law?, în „The Idea of Labour Law”, coord: G. Davidov, B. Langille, Oxford University 
Press, UK, 2013, p. 52
13. Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June 2008 on the law applicable to 
contractual obligations
14. See also R. Dimitriu, Territoriality or Portability in case of Labour Law? in “Accounting and Management Information 
Systems”, Vol. 8, No. 4, p. 622-639
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 4. Intra-European mobility
Mobility of workers within the European Union is governed by other factors than non-Europe-

an immigration. It is considered to be a reservoir for economic growth, with consequences both in 
terms of employment and the unemployment rate, and on the level of the personal sense of social 
achievement and affirmation of one’s identity.

But the situation of workers who exercise their freedom of movement on the labour market can 
be difficult, socially, economically and psychologically. Often these categories of workers do not 
participate in trainings to ensure health and safety at work.

To the reality that these workers show a certain vulnerability, concerns for regulating their 
situation already exist in European regulations, as in most of the internal regulations, adopted by 
each state. According to the Communication from the Commission - “Towards a job-rich recovery”: 

„Mobility of workers in the EU continues to face important obstacles. Some of them are cultural, 
such as language or housing or discrimination, and are deeply rooted in society and difficult to 
overcome in the short-term. For their part, language obstacles could be overcome by funding of 
targeted training schemes on foreign languages for workers on mobility. This requires action in 
order to create open attitudes towards all the opportunities brought by mobility across Europe”.

But does the protection of workers from other MS mean un-protecting the local ones? Indeed, 
migrants are widely perceived as competitors (often under conditions of social dumping) of local 
workers. Sometimes, those interested in removing from the labour market the workers coming 
from other MS are not the employers, but precisely workers who are citizens of that state, com-
petitors for occupying a more and more limited number of jobs.

The math seems simple: as jobs are insufficient, policies to encourage employment of workers 
from other European countries do nothing but limit the access of their own citizens to those jobs. 
There are many voices saying that EU pays more attention to workers exercising their freedom 
of movement than to those who do not exercise this freedom, ie workers of the host state. This 
rhetoric was especially present in the campaign unfolded in Great Britain15 during the referendum 
which decided to leave the EU.

Only that the labour market functions differently. As the economist Jonathan Portes has point-
ed out: “It’s true that, if an immigrant takes a job, then a British worker can’t take that job – but it 
doesn’t mean he or she won’t find another one that may have been created, directly or indirectly, 
as a result of immigration.”16

5. Posted workers
Posted workers are employees who temporarily perform their contract of employment on the 

territory of another state. In relation to posted workers in the European Union, the applicable 
legislation is Directive 96/71/EC, transposed in Romania by Law no. 344/2006 on the specific 
procedure concerning the posting of workers in the framework of the transnational provision of 
services on the territory of Romania and complemented by Directive 2014/67/EU on the enforce-
ment of Directive 96/71/EC concerning the posting workers in the framework of the provision of 
services. A law for transposing Directive 2014/67/EU into national law is to be adopted these days.

 The doctrine17 has noticed that the phase “posted workers” has a specific meaning in Romanian 
common law. Indeed, in the Romanian law the usual meaning of the notion of posting supposes 
the suspension of the employment contract with the initial employer, which sent the employee 
15. Amid important statistical data confirming the important presence of migrants on the British labour market: the number 
of those working in the UK and were born abroad increased from 2.9 million in 1993 to 6.6 million in 2014 (http://www.
migrationobservatory.ox.ac.uk/briefings/migrants-uk-labour-market-overview)
16. Alan Travis, “Are EU migrants really taking British jobs and pushing down wages?”, The Guardian, 14 May 2016.
17. A. Popescu, Dreptul Internaţional şi European al Muncii [European and International Labour Law], Ed. CH Beck, 2008, 
p. 441.
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to work in another company – the beneficiary of the supply of services – and the cession of the 
employment contract temporarily to the same company. Thus, according to Article 45 of the La-
bour Code, by temporary transfer one means the decision of the employer to temporarily change 
the working place of his/her employee, to another employer, for the purpose of carrying out some 
works for the latter’s benefit. As per Article 52, letter e) of the Labour Code, the employment con-
tract can be suspended by employer’s decision, among other, during his/her transfer. 

 On the contrary, according to the Directive, the concept of “posting” encompasses alternatively 
(article 1, paragraph 3):

(a) to post workers to the territory of a MS on their account and under their direction, under a
contract concluded between the undertaking making the posting and the party for whom the ser-
vices are intended, operating in that MS, provided there is an employment relationship between 
the undertaking making the posting and the worker during the period of posting; or

(b) to post workers to an establishment or to an undertaking owned by the group in the terri-
tory of a MS, provided there is an employment relationship between the undertaking making the 
posting and the worker during the period of posting; or

(c) being a temporary employment undertaking or placement agency, hire out a worker to a
user undertaking established or operating in the territory of a MS, provided there is an employ-
ment relationship between the temporary employment undertaking or placement agency and the 
worker during the period of posting.

 In relation to posted workers, article 8, paragraph (2), 2nd thesis provides as follows: the coun-
try where the work is habitually carried out shall not be deemed to have changed if he is temporar-
ily employed in another country. Posted workers continue to be governed by the law of the state 
of origin.

6. Conclusions
Often lacking the necessary legal information and in a precarious economic situation, workers

who come from a country other than that where they work are often in a position to accept less 
favourable employment contracts than their colleagues, or to receive to a lesser extent the rights 
which the latter enjoy. They often face situations of discrimination or harassment18.

 Essentially it can be said that competition rules should not apply in the sphere of employment 
relationships, because since labour is not a commodity, treating workers as sellers of their own 
workforce that are competing among themselves to get the price offered by the buyer means af-
fecting their human dignity itself. However, if we look at it in a transnational context, things are 
not so simple. 

 Because the very concept of “social dumping” used in European labour law to support the need 
to impose certain standards of social protection for all workers – is reminding of competition. 
In fact, the new EU Member States have an important competitive advantage, and it consists of 
cheap and skilled labour force. To argue that for social reasons, market rules do not apply here, 
but should be removed for the benefit of workers who would thus enjoy high standards of protec-
tion, actually means to interfere with the market rules exactly where competition could act in the 
advantage of the new Member States. Those higher standards of protection are not unique for all 
workers, but are regulated by national law, with territorial applicability (European Union declines 
jurisdiction on most social issues).

 In any case, the way to deal with problems arising from labour mobility shall have to balance 
the interest of reducing unemployment in the host country with that of protecting migrant work-

18. See, R. Dimitriu, B. Vartolomei, A. Vidat, Negocierea colectivă şi protecţia lucrătorilor migranţi în cadrul Uniunii 
Europene [Collective bargaining and the protection of migrant workers in the EU], in “Revista Română de Dreptul Muncii 
[Romanian Journal of Labour Law]” no. 5/2009, p. 24.
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ers, exhibiting a multifaceted vulnerability.  
In legal literature various solutions have been proposed, up to renouncing to the approach to 

labour law from a citizenship perspective. The use of the term “member of the global labour mar-
ket” was proposed, as reflecting an identity deemed more appropriate for the phenomenon of glo-
balization we are witnessing today. The aim would be to exclude the citizenship from the selection 
criteria of the people who are protected by the rules of labour law19.

The role of labour law of ethical intervention thus becomes relevant not only for the relations 
between employer and employees (in support of the latter), but also for the relations between 
employees: in support of those informationally disadvantaged and to eliminate all forms of dis-
crimination against them.

19. L.F. Vosko, Out of Shadows? The Non-Binding Multilateral Framework on Migration and Prospects for Using Interna-
tional Labour Regulation to Forge Global Labour Market Membership, in „The Idea of Labour Law”, op. cit., p. 368.
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It is inconceivable that a contract executed by definition in time, could remain in all aspects, in 
its original form in which the parties have concluded (in writing). 

Flexicurity requirements during the execution of the individual labor contract is not, in reality, 
only a requirement of the legislature – which translates options employer organizations – it is 
an objective necessity determined that occur after the conclusion of the contract a number of 
circumstances, situations, goals or subjective, requiring modification of.

Adapting a gainful economic or technological developments may require modification of the 
individual employment contract under which the activity is performed, taking into account the 
intrinsic dynamism of employment.

1. Preliminary issues
We believe that, if the execution of construction works are completed and individual employment 

contracts, adaptation of this lucrative activities to technological or economic requires a change to 
those legal acts on which is performed the activity – considering the dynamism intrinsic of labor 
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relations.
Changing individual employment contract implies a substantive change (place of work, type of 

work, salary, etc.) and not just a break in the execution of that contract1.
However, the mechanism of legal employment change should not affect any curtailment of 

workers’ rights that are protected by mandatory provisions of law and, as such, excludes any 
transaction, waiver or limitation (art. 38 of the Labor Code).

In the following we intend to briefly highlight which cases to modify an individual employment 
contract which they consider becoming incidents during the execution of construction works.

2. Aspects of any change to the individual employment contract in the execution of 
construction works by agreement of the contracting parties

During the performance of individual work on changing any of its clauses2 is usually done by 
agreement, ending an addendum.

But changing individual labor contract can be achieved through some contractual terms – 
content that exist ab initio in the contract.

The possibility of inserting the individual employment contract clauses other than those 
governed by the laws is uncertain, arising from the principle of freedom of will, a flexible vision on 
the regulation of labor relations3.

A clause has the effect of changing individual employment contract is the index that consists 
of periodic wage increase commitment (quarterly, half yearly, or at such other time) by at least the 
inflation rate4.

Consequently, wages are automatically increased in close correlation with the cost of living5.
Changing individual employment contract by agreement implies a similar negotiation conducted 

its conclusion. Thus, a tacit acceptance by the employee to change individual employment contract 
is excluded, the law establishing the requirement of an addendum.

Previously change individual employment contract, the employer must inform the employee of 
the terms upon which it intends to amend (according to art. 17 para. 1 of the Labor Code).

In terms of the Labor Code governing a series of types of individual employment contracts 
(on permanent or temporary, with or part time work, etc.) we will analyze the legal institution of 
change regardless of the type of contract – including when changing from one type of contract to 
another (applying art. 86 of the Labor Code, respectively art. 107 of the Labor Code).

A). Switching to another work of employees employed under an individual contract of fixed-term 
employment 

Employers are required to inform employers the individual employment contract of limited 
duration or about job vacancies that will become vacant unit corresponding to their professional 
(according to art. 86 of the Labor Code). Text is an expression of the general obligation to inform 
employees that the employer – according to art. 40 para. 2 letter a) of the Labor Code. We are 
not talking about two successive individual employment contracts, but about the same individual 
labor contract is changed by agreement of the parties, mainly, on the length of contract work place 

– as far as the existence of vacancies or will become vacant unit corresponding to their professional 

 
1. Somehow, the suspension of the individual employment contract is a modification, but the contract itself, but its execu-
tion as its normal existence (the execution).
2. See, in this regard, I.T. Ştefănescu, Tratat teoretic şi practic de drept al  muncii, ed. a III – a, revăzută şi adăugită, Publisher 
Universul Juridic, Bucureşti, 2014, p. 382.
3. Idem, p. 355.
4. Idem, p. 365.
5. Ibidem. Indexing can be legal – social protection of employees using an indexing system percentage of basic salaries 
that can be applied periodically by legislation, in consultation with trade unions and employers’ (to be seen I.T. Ştefănescu, 
op.cit., p. 639).
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training.
If the employer does not fulfill these obligations, the employee is entitled to claim adequate 

compensation for the damage which it has suffered.
B). Switching to another work of employees working part-time or full-time 
Similar to art. 86 of the Labor Code, in accordance with art. 107 par. 1 of the Labor Code, the 

employer shall, as far as possible, take into account the requests of employees to transfer6 either a 
job fulltime one part-time or from a place of work part-time at a job full time7.

Likewise, the employer shall, under the same conditions, to consider requests to increase 
working hours, if the opportunity arises.

C). Changing individual employment contract due to changing legislation or the applicable collective 
labor contract8

In common law – civil law – it is estimated9 that the legislature may intervene in contracts to 
dispose modifying clauses, in order to restore the contractual balance, resulting in reconciling the 
interests of contracting parties. It is a valid sentence on the conduct of legal work – based on an 
individual employment contract.

Î.C.C.J. recognized – in the Decision no. 574/201110 – the possibility of the legislature to 
amend, for reasons of general interest provisions in collective agreements, regulating solution to 
the existing social needs at a time.

Consequently, a fortiori, modification of collective labor contracts, through laws passed, 
determines the change and individual employment contracts given that art. 132 par. 4 of Law no. 
Social dialogue 62/2011 states: “The individual employment contracts may not contain clauses 
that establish rights at levels below those set by the applicable collective agreements.”

D). The possibility of changing the individual employment contract if the employee has been prosecuted 
for criminal acts incompatible with his position

The Constitutional Court, by decisions no. 24/200311 and no. 520/200512, declared as 
constitutional text, stressing that the ban imposed during the suspension concerns only function 
is incompatible with the employee – in relation to the offense for which criminal complaint was 
filed – this being prevented to fall on another drive times another function even in the same unit. 
As a result, his right to work is not reached.

Suspension measure is not contrary to any principle of presumption of innocence which 
applies only in criminal liability13.

It is possible that during the suspension if the individual employment contract as provided 
by article incidence 52 para. 1 letter b)14 of the Labor Code, the employee is to occupy another 
 
6. The concept of “transfer” – used by art. 107 of the Labor Code – is radically different from that of the previous Labor 
Code (art. 69 which related to an employee’s final passage through a tripartite agreement, from one employer to another). 
7. For example, in the Directive no. 97/81/U.E. on the framework agreement on part-time work states that, by agreement of 
the parties, an employee who works part time work may be transferred to work full-time or vice versa. Even as the Conven-
tion no. 175/1994 of the I.L.O on part-time work states that, by agreement of the parties, an employee who works part time 
work may be transferred to work full-time or vice versa.
8. To be seen R.Ș. Pătru, Contractele și acordurile colective de muncă, Publisher Hamangiu, București, 2014.
9. To be seen L. Pop, Tratat de drept civil. Obligaţiile, vol. II. Contractul, Publisher Universul Juridic, Bucureşti, 2009, p. 530-
532.
10. Published in the “Official Gazette”, Part I, no. 368 of 26 May 2011.
11. Published in the “Official Gazette”, Part I, no. 72 from 5 February 2003.
12. Published in the “Official Gazette”, Part I, no. 985 of 7 November 2005.
13. By Decisions no. 63/1996 (published in the “Official Gazette”, Part I, no. 286 of 18 November 1996) and no. 200/2002 
(published in the “Official Gazette”, Part I, no. 566 of 1 August 2002) held that, until a final judgment of conviction, the 
person who shall be charged with a criminal offense shall be presumed innocent.
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post in the same unit – with his consent – in another; in the first case, we are in the presence of 
a temporary change in the individual employment contract has not been suspended, and in the 
second case, suspending the contract with the first unit coexists with a temporary assignment to 
another unit.

In both cases, the shift/temporary employment is possible only in positions that are not 
incompatible.

E). Changing individual employment contract for transfer of the undertaking, unit or parts thereof 
(in terms of work place)

We are, however, in the presence of special assumptions amending individual employment 
contract which occurs only if the amendment is substantial working conditions to the detriment 
of the employee (according to art. 8 of Law no. 67/200615).

F). Changing individual employment contract by the employee for failure of individual performance 
objectives

In case of non-individual performance objectives – are possible – apart from dismissal – and 
other measures, less drastic, such as exclusion from bonuses, exclusion from promotion, changing 
job or type of work, with the consent of the person concerned, disciplinary sanctions (other than 
disciplinary dismissal) etc.16.

G). Switching to another job in the same unit to avoid dismissal
According to art. 64 para. 1 of the Labor Code, if the dismissal is for unsuitability has physical 

and/or mental (according to art. 61 letter c) of the Labor Code), for professional inadequacy 
(according to art. 61 letter d) of the Labor Code) and in if the individual employment contract 
ceased law following the reintegration of former occupant of that post (in accordance with art. 
56 letter e) of the Labor Code), the employer must propose employee other vacancies in the 
unit, compatible with training or, where appropriate, with the capacity to work by the physician 
occupational medicine.

The law gives the employee the opportunity to choose between changing the individual 
employment contract or its termination.

If the employer fails to fulfill his obligation to the employee proposes another vacancy in the 
unit before taking the measure of dismissal, the penalty will be the nullity of that decision to 
dismiss; but it is a remediable nullity17. In such circumstances, there is no justification for a process 
reverse (first to take place termination of the individual employment contract and then back into 
position that can be offered to the employee), since, by definition, termination of the individual 
employment contract may be avoided.

According to art. 64 para. 3 of the Labor Code, switching to other work can be done only with 
the consent of the employee, who must make written about the new job offered by the employer, 
within 3 working days exclusively to the original communication that was made thereof.

H). Other cases of amendment of the individual employment contract by mutual consent
According to the principle of freedom of contract, the parties, by agreement, may proceed at 

any time to transition temporary or permanent employee in another job or/and in another work 
in the same unit18.

14. Which states: “An individual employment contract by the employer can be suspended in the following circumstances: 
(...) letter b) where employee was indicted for criminal acts incompatible with his position until a final judgment.”
15. Published in the “Official Gazette”, Part I, no. 276 of 28 March 2006.
16. See, in this regard, I.T. Ştefănescu, op. cit., p. 322.
17. Plenum of the Supreme Court ruled in the decision guidance no. 9/1974 in that, if the employer complies with the re-
quirements of the law, the appeal against the termination of the individual employment would not call on reintegration, will 
be examined possibly on the claims for the period after the termination date to re legality.

18. To be seen I.T. Ştefănescu, op.cit., p. 395-399.
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With the employee’s consent, temporarily change the place and/or type of work is usually 
done19: to replace a person who is temporarily absent from work and that the unit must keep his 
place (in that case, and was not vacant); for endorsement of a management vacancies.

3. Issues concerning possible unilateral amendment of the individual employment 
contract in the execution of construction works

Exceptionally, it is possible unilateral amendment of the individual employment contract only 
in cases and under the Labor Code20.

The employer may provide legal unilaterally change the place and/or type of work21 as follows:
-  posting (but only for the first period of not more than 1 year, prolongation of the measure 

may be submitted only with the consent of the employee, according to art. 46 para. 1 and 2 of 
the Labor Code); this measure is followed by temporary employment of the employee to another 
employer, subordinating them into it.

-  in the event of force majeure22, even if it was not expressly provided for by the Labor Code, all 
would have such an effect in the general rules; provision aimed at the emergence of a force majeure 
implications on the employment relationship, the employer unilaterally modify it – if the situation 
requires.

-  by way of a disciplinary sanction; occurs when the employer in accordance with art. 248 par. 
1 letter b) of the Labor Code, applicable sanction demotion from office for a period not exceeding 
60 days – calendar23– with payment of salaries corresponding to the position that ordered the 
demotion with the legal provisions relating to the preliminary disciplinary investigation and 
disciplinary sanctions (art. 247-252 of the Labor Code).

By applying demotion from the position, including salary may change – for the duration.
As far as relegation is to be effective, it is certain that any change to the individual employment 

contract.
-  as a measure to protect employee (according to art. 48 of the Labor Code). This provision is 

applied by specific rules in different specific areas24, such as, for example, art. 39 para. 1 of Law 
no. 346/2002 on insurance for work accidents and occupational diseases25 which provides that 
policyholders who, because of illness or an accident at work, no longer able to perform at their 
previous job event insured risk may temporarily move elsewhere for work.

Changing individual employment contract unilaterally intervene in cases in which the employee 
is no question of transition to another job26.

-  if temporary reduction of activity for economic, technological, structural or similar, for periods 
exceeding 30 days, the employer will be able to reduce working hours from 5 days to 4 days a week, 
with a corresponding reduction in salary, to remedy the situation that caused reduction program, 
after consultation with the trade union at the unit or employee representatives, as appropriate 
19. Idem, p. 395.
20. To be seen Ş. Beligrădeanu, Limitele dreptului unităţii de a dispune modificarea definitivă a contractului de muncă prin 
actul ei unilateral, in “Revista Română de Drept”, nr. 9-12/1989, p. 49-56.
21. Incidentally, in previous legal practice in 2003 Labour Code appreciate the principle that changing the initiative of the 
individual employment contract unit, possibility subject to restrictive legal regulations, not contrary to the contractual 
nature of the legal relationship of employment. See in this regard, the Court of Appeal Targu-Mures, sec. civ., in December. 
no. 610/R of 26 August 1999.
22. Art. 1351 Civil Code paragraph 2 of defines force majeure as any external event, unforeseeable and unavoidable absolute-
ly invincible.
23. Art. 2089 par. 6 of the Civil Code. States: “If the parties agree otherwise, the notice period expires at the end of a calendar 
month”. The law in failing nothing about the nature of days that can be ordered demotion, consider that they are calculated 
on calendar days – similar rules of civil law – common law employment law.
24. Art. 48 of the Labour Code has been described as a time-frame (to be seen I.T. Ştefănescu, op.cit., p. 395).
25. Republished in the “Official Gazette”, Part I, no. 251 of 8 April 2014.
26. To be seen I.T. Ştefănescu, op.cit., p. 395-399.
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(art. 52 par. 3 of the Labor Code).
That being so, the employee has the possibility to choose between accepting a salary reduction 

– by reducing working hours – or termination of that contract for reasons not related to the person 
(based on art. 65 of the Labor Code).

-  in case law and legal doctrine27 judged to be admissible and temporary change of place of 
work by the unilateral act of the employer, in the same establishment, if the relevant professional 
qualifications of the person concerned and not diminish wages. Such a change is possible under 
the employer’s right to use available human resources as efficiently as possible.

4. Conclusions
Rules concerning amendment of the individual employment contract is the realization thereof 

by the parties.
Legally, the unilateral amendment of the individual employment contract occurs in a setting 

quite stiff. Labor Code of 2003 has operated a shift in favor of the employee, restricting even more 
than before the employer the opportunity to modify individual employment contract.

Of all labor law is clear that the employee cannot change under any circumstances unilaterally 
individual employment contract, as none of its essential elements. This impossibility is explained 
by the Labor Code which provides art. 39 para. 2 letter b) and c) employee’s obligation to observe 
work discipline.

Instead, the employer may unilaterally amend individual employment contract conditions and 
limits set by the Labor Code.

The delegation, posting are regulated to a higher level of employee interest perspective, 
compared to the previous Labor Code because: only for the first period may be willing unilaterally 
by the employer; they are in place legal measures to protect the employee; the employee may 
refuse to change individual employment contract.

A prior agreement and generic from the employee – to recognize the possibility for the employer 
to unilaterally modify any element of the individual employment contract – even if it is expressed 
unequivocally in the content of individual employment contract cannot lead to the conclusion that 
a change operated by the employer these conditions a priori lawful. Such a clause is undoubtedly 
absolutely null – as art. 38 of the Labor Code expressly provides that the employee cannot waive 
the rights recognized by law.
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Collective bargaining plays an important role in ensuring a balance between employers and 
employees in labor relations and for achieving the social peace. Law no. 62/2011 (on Social Dialogue) 
has significantly changed the legal status of collective bargaining. News are: raising the threshold 
for representation for trade unions at the level of half plus one of the employees in the unit, the 
impossibility of concluding the collective labor agreement to national level and regulation for the 
first time of other agreements, conventions and arrangements as art. 153 of Law no. 62/2011 (on 
Social Dialogue). These legislative provisions are not likely to encourage collective bargaining, this 
being confirmed by the small number of collective agreements concluded at sector and group of 
units under the rule of Law. 62/2011. In this study we intend to present the lege ferenda proposals 
that could revive the conduct of collective bargaining in labor relations.

1. Introduction
The Explanatory Dictionary of the Romanian language gives to the term “negotiation” the

following meaning: “negotiation action and its result”1. 

1. See web page: www.dexonline.ro
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The negotiation represents an essential component of the social life, being closely related to 
one of the main characteristics of the human being, namely the sociability.

The negotiation is always present in each person’s life, being used both to fulfil persons’ 
individual goals and to regulate aspects of common interests (e.g. votes for the parliament laws or 
other legal acts which determine the norms by which the company runs, which are often the result 
of negotiations between the political factors).

Along with the development of international relations, negotiation has acquired a greater role 
in the geopolitical matter, the destinies of international societies represent largely the result of 
negotiation between the world`s great powers2.

Regarding the labour relations, the collective negotiation has established itself as an essential 
tool in social dialogue, having a significant function for social peace building3. 

The social dialogue is defined by the legislator in art. 1 letter b) of Law no. 62/2011 (of the 
Social Dialogue)  as being the “voluntary process by which the social partners inform, consult and 
negotiate to each other in order to establish agreements in matters of common interest”.

The social dialogue can be bipartite (when it occurs only between trade unions or trade union 
organizations and employers or employers organizations) or tripartite (when in the social dialogue 
are involved the public administration authorities too).

The social dialogue can be achieved through information, counselling and collective negotiation. 
Law no. 62/2011 (of the Social Dialogue)4 defines in art. 1 letter b) (iii) collective negotiation 
as “negotiation between the employer or employers association and trade union or employees’ 
association, as appropriate, which seeks to regulate the labour or employment relations between 
the two parties, as well as any other agreements in matters of common interest “.

 A successful collective negotiation results with the signing of the collective labour 
agreement, which confirms the effectiveness of social dialogue5.

 Effective social dialogue results in the achievement of social peace, which can be defined 
as a state of understanding (harmony) between the main social parts in the society6.

 In Romania, collective negotiation was first regulated in the Law on employment contracts 
in 1929. Later, this concept was found in Labour codes of 1950 or 1973, but being thus marked by 
the restrictions specific to socialist society.7 

 After 1989, by Law no. 13/1991 regarding the collective labour contract8, we can see a 
revival of collective negotiation, as well as the entire collective labour law, which is specific to the 
transition to a market economy.

 Law no. 130/1996 regarding the collective labour agreement9 represented an important 
moment of collective negotiation legislation in Romania, being considered as the best regulation 
 
2. See in this sense R.Ş. Pătru, Contractele şi acordurile colective de muncă, Hamangiu Publishing House, Bucharest, 2014, 
p. 43-44.
3. Term of collective negotiation is of British origin and it was first used by Beatrice Webb at the end of XIX century. See also 
B. Vartolomei, Dreptul muncii, Curs universitar, Universul Juridic Publishing House, Bucharest, 2016, p. 40.
4. Law no. 62/2011 (of Social Dialogue), republished in the Official Gazetteno. 625 from 31st August 2012 pursuant to art. 
80 Law no. 76/2012 to implement the Law no. 134/2010, regarding the Civil procedure code (Official Gazette no. 365 from 
30th May 2012).
5. For collective agreement se also A. Vidat, Dreptul muncii, Note de curs pentru învăţământul la distanţă, ASE Publishing 
House, Bucharest, 2015, pp. 21 – 33.
6. See also Georgeta Codreanu, Dialogul social şi pacea socială, Tribuna economică Publishing House, Bucharest, 2007, p. 
27.
7. In that period, the collective negotiation followed by the conclusion of collective labour agreements had a formal role, and 
some rights belonging to the collective labor law, such as strike could not be exercised
8. Published in the Official Gazette no. 32 on 9th February 1991.
9. Published in the Official Gazette no. 184 on 19th May 1998.
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on the matter after 1989, this is being confirmed by the number of collective labour agreements 
concluded by unit groups and activity branches, but also by the  National sole collective labour 
agreement for the years 2007-2010. 

2. Collective negotiation under the Law no. 62/2011 (of Social Dialogue)
Year 2011 was a very important year for labour legislation, mainly due to the entry into force 

of Law no. 40/2011 and Law no. 62/2011 which have largely reshaped the provisions of labour 
legislation. Law no. 40/2011 amending and completing the Law no. 53/2003 – Labour Code10, 
brought important changes especially in the legal regime applicable to the employment contract. 

By Law no. 62/2011 (on the Social Dialogue) was achieved a division in the regulatory area 
between the individual and collective labour law, which are currently regulated separately. Thus, 
the Labour Code remained mainly a code of employment contract, while the aspects regarding 
the collective labour law were taken up by Law no. 62/2011 (of the Social Dialogue). Moreover, 
by the Social Dialogue Law a number of important institutions of collective labour law have been 
amended. Further on, we will present the main changes introduced by Law no. 62/2011 concerning 
the collective negotiation:

A. Since 2011, the law authority has not allowed the conclusion of National sole collective 
labour agreement. Thus, art. 128 par. (1) of Law no. 62/2011 stipulates the following: “the 
collective labour agreements can be negotiated in units, unit groups and activity sectors”. The 
social partners are thus deprived of an important negotiation level which in proved its efficiency 
the past, mainly by the provisions of National sole collective labour agreement concluded for the 
period 2007-201011, which included a series of relevant provisions.

Note that the Romanian Constitution, art. 41 par. (5) establishes that “The right to collective 
negotiation in terms of labour and the mandatory aspect of collective agreements are guaranteed” 
without adding and extension “according to the law”, which means that this right should be 
exercised by the social partners no restriction, at all possible levels. That was just one of the reasons 
why the Law no. 62/2011 was disputed in the Constitutional Court in 2011. The Court answered 
by a controversial decision by giving constitutionality to the contested provisions12. Given the 
mandatory characteristic of the Constitutional Court decisions, the contested provisions remained 
in force being applied today.

B. Another important change is about the representativeness of trade unions established at 
unit level, which gained representativeness only if the number of members represents half plus 
one of the employees in that unit.

The old provision of Law no. 130/1996, the trade unions had to have a representation threshold 
of 1/3 of the number of employees. This provision was judicious, setting a reasonable threshold 
for the trade unions.

In the current regulation, given the degree of unionisation in Romania, for trade unions it 
is difficult to achieve representativeness regarding the number of employees, this clearly makes 
harder the collective negotiation. 

Moreover, the legislator’s option to establish a single trade union representative for the unit is 
in contrary to the principle of trade unions pluralism13. Also, there is a risk of so-called “homemade” 
 
10. Published in the Official Gazette no. 225 on 31st March 2011.
11. Published in the Official Gazette, Part 5 no. 5 on 29th January 2007.
12. Decision no. 574 on 4th May 2011 regarding the unconstitutionality of the provisions in Law on Social Dialogue as a 
whole, as well as, especially art. 3 paragraphs. (1) and (2) art. 4 art. 41 par. (1) Title IV regarding the National Tripartite 
Council for Social Dialogue, title V on the Economic and Social Council, Art. 138 par. (3), art. 183 par. (1) and (2) art. 186 
par. (1), Art. 202, art. 205, art. 209 and art. 224 lit. a) of the law, published in the Official Gazette no. 368 on 26th May 2011.
13. See I.T. Ştefănescu, Tratat teoretic şi practic de drept al muncii – ediţia a III a revăzută şi adăugită - , Universul Juridic  
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trade unions, true to employer’s interests that the new regulation negotiates to conclude collective 
labour agreement with just one trade union and not with 3 as in the old legislative provided14 

Provisions of Law no. 62/2011 (of the Social Dialogue) on the representativeness of trade 
unions for units were contested at the Constitutional Court.

The Court, by the Decision no. 1089/2012315 and Decision no. 24/2013416 rejecting the 
pleas of unconstitutionality regarding laws on the representativeness of trade unions for units, 
establishing thus that the contested law texts are constitutional.

However, the Constitutional Court’s approach on the matter is not protected from critics. 
Constitutional Court’s reasoning was based on the following arguments17: 1) trade unions have a 
discretionary right to participate in collective negotiations and the conclusion of collective labour 
agreement, to establish the conditions related to the exercise of these rights is the prerogative 
of the legislator; 2) also, the legislator has the right to set the threshold of representativeness to 
be achieved by the trade unions, this is therefore a legislator’s policy; 3) legal provisions do not 
affect the trade unions function, on the contrary they will have a stronger representation in front 
of employers; 4) the legal provisions are intended to equalize the employees’ representation with 
employers, because in cases of multiple trade unions there is a risk of contradiction of opinions 
within the trade union representatives, this being anachronistic.

The solution brought by the Constitutional Court is objectionable because it is mainly based 
on formal, procedural analysis of the aspects regarding the representativeness of the parties, and 
not on substance analysis. 

It is true that the legislator establishes the conditions under which the trade unions get 
representativeness and may participate in collective negotiation and in the conclusion of collective 
labour agreement, but the Court had to decide on how the legislator has exercised that right, and 
more specifically, if the legislator has not violated other provisions setting a high representation 
threshold (e.g. pluralism principle of trade union) or concerning the risks arising from a threshold 
so high (difficult collective negotiation)18.

C. Law no. 62/2011 (on the Social Dialogue) replaced the branch activity with the activity
sectors, which, in the original law form, were established by a government decision19. Currently, 
according to Law no. 1/2016 to amend and complete Law of social dialogue no. 62/201120, activity 
sectors are established by the National Tripartite Council for Social Dialogue and approved by 
government decision.

The legislator established in the art. 143 par. (3) of Law no. 62/2011 that “in case of contracts 
negotiated at activity sectors, the collective labour agreement will be made at that level only if the 
number of employees in the members units of the signatory employers’ associations is greater 
than half the total number of employees in the business sector. Otherwise, the contract will be 
registered as a contract of group of units.” This explains the small number of collective labour 
agreements signed at activity sector under the Law. 62/2011 (the Social Dialogue).

D. The legislator has expressly established the fact that the provisions of collective labour
agreements signed at group and activity sectors units applies only to the contracting parties. Thus, 

Publishing House, Bucharest, 2014, p. 160.
14. Ibidem, p. 159.
15. Published in the Official Gazette no. 75 on 5th  February 2013.
16. Published in the Official Gazette no. 82 on 7 February 2013.
17. See also I.T. Ştefănescu, op.cit., p. 160.
18. See also I.T. Ştefănescu, op.cit., p. 160.
19. Government Decision no. 1260/2011, published in the Official Gazette no. 933 on 29th December 2011 established the 
activity sectors.
20. Published in the Official Gazette Part I, no. 26 on 24th January 2016.
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art. 133 par. (1) of Law no. 62/2011 (of the Social Dialogue) provides the following: “The clauses of 
collective agreements have effects as follows: a) for all employees in the unit, in case of collective 
labour agreements signed at this level; b) for all employees occupied in units which are part of the 
group of units for which the collective labour agreement was signed; c) for all employees occupied 
in the business sector units for whom the collective labour agreement was signed and who form 
part of the signatory employers association of the contract.”

For collective labour agreements signed at sector activity, the legislator established for the first 
time the institution to extend the collective effects of all units in the sector (art. 143 par. (5) of 
Law no. 62/2011)

E. It was introduced, as new, the possibility that the social partners could conclude other 
contracts, conventions and agreements, other than collective labour agreement. In this respect, 
art. 153 of Law no. 62/2011 (of the Social Dialogue) determines the following: “according to the 
principle of mutual recognition any legally constituted trade union may celebrate with an employer 
or an employers’ association or any other types of contracts, conventions or agreements, written, 
and that represents the parties’ law and whose provisions are applicable only to members of the 
signatory organizations.”

It’s about labour law contracts signed by the union trade organisations constituted legally, but 
unrepresentative and which applies exclusively to signing parties.

It should be mentioned that, regarding their conclusion, these contracts, conventions and 
agreements are not applied provisions on collective negotiation, and in case of disagreements 
between the parties concerning the termination or their execution are not applicable legal 
provisions concerning labour disputes and strike.

The mentioned legislative changes significantly influenced the process of collective negotiation. 
The legislator has established as central point in collective negotiating the unit level, after the 
dissolution of the National sole collective labour agreement without encouraging the collective 
negotiation at this level, mainly by tightening the legal conditions by gaining representativeness 
of the trade unions established at unit level21.

It should be stated that the current regulation gives increased rights to the employees’ 
representative in relation to the trade unions, which is in conflict with the relevant provisions of 
the International Labour Organisation.

Given the background, the collective negotiation has not conducted satisfactorily, resulting a 
small number of signed collective labour agreements.

As example, there are currently in force two collective labour agreements at activity sector level 
(it is about the pre-university and Health activity sector. Veterinary activities) and a number of 15 
collective labour agreements at the level of groups units.

It is a small number of collective labour agreements, which requires certain modifications in 
legislator’s view that would lead to the revival of collective negotiation which is so important for 
the society.

3. Mandatory requirements in governing collective negotiation.
To improve the legal regulation of collective negotiation, we consider that the legislator should 

refer to the following mandatory requirements:
A. Regarding the national sole collective labour agreement 
As previously shown, the legislator quit using the national sole collective labour agreement by 

breaking a tradition of regulation started shortly after Romania had switched to market economy. 

 
21. See information in this sense R.Dimitriu, Reflecţii privind actuala legislaţie a muncii – Interviu realizat de redacţia 
R.R.D.M. in R.R.D.M. nr. 3/2013, p. 17.



80

By this legislator’s decision, also made due to the pressure of multinational companies, we have 
lost an important legal employment institution. Furthermore, the National sole collective labour 
agreement concluded for the years 2007 - 201022 which contained a series of important provisions 
for labour relations, it could not be renewed and thus, those dispositions became inapplicable. 

 Given the background, to improve the collective negotiation in relation to matters concerning 
national sole collective labour agreement, it is mandatory that the legislator proceeds either to 
instate it in the Romanian legislative sector or to include it in the labour legislation of the relevant 
provisions of the contents of the latest collective labour agreement signed nationally, namely for 
the years 2007-2010 . 

If reintroduction of national sole collective labour agreement in the Romanian legal system 
is an inexhaustible source of disagreements between the social partners, the second solution 
appears to be equitable for both sides.

It is therefore about taking over the relevant provisions from the old National sole collective 
labour agreement and include them in the labour legislation.

The most important provisions were matters of wage23 (the most important provisions of 
the National sole collective labour agreement mentioned before), in the matter of disciplinary 
liability (appointing a discipline commission as in case of public clerks), concerning the evaluation 
of employees for professional inadequacy (where a disciplinary committee was usually appointed), 
regarding the dismissals (defining the phrase “due time”, establishing social criteria to be considered 
for employees’ collective dismissal, who, after being tested for performances, are tied)24 .

The mentioned provisions, which contributed significantly to establishing a balance within the 
labour relations are the result of collective negotiation conducted nationally.

Their introduction into the labour legislation would approve on one hand the importance of 
collective negotiation, and on the other hand the aspects negotiated and agreed mutually by the 
social partners would still find applicability.

B. Regarding the representativeness of trade unions
Another mandatory requirement necessary for an efficient collective negotiation is to establish 

a reasonable threshold for the representativeness of trade unions at unit level.
Currently, as we have shown, the representation limit is very high, this affects both collective 

negotiation and trade union movement generally.
The present legislative episode was also found in the previous regulation, the legislator 

originally established by Law no. 130/1996 the collective labour agreement a limit of half plus one 
of the employees for acquiring the representativeness of trade unions at the unit level.

Being aware of the danger arising from such provision for collective negotiation, the legislator 
returned the following year by Law no. 143/1997 for the amendment and completion of Law 
no.130/1996 regarding the collective labour agreements25 and established the limit of 1/3 in 
the number of employees, a provision that was maintained until the entry into force of Law no. 
62/2011 (of the Social Dialogue).

Currently, we are in the same context as the starting point of the entry into force of Law 
no. 130/1996, so that the intervention of the legislator in terms of reducing the threshold for 
representation of half plus one of the employees at 1/3, appears as an mandatory for the purposes 

22. To include the provisions of National sole collective labour agreement for 2007 – 2010 see also I. T. Ştefănescu, Repere 
concrete rezultate din recenta modificare şi completare a Codului Muncii, in “Revista Română de Jurisprudenţă”, no. 1/2011, 
p. 26.
23. It is a difference in what concern the establishing of the wage in the public system vs. the private sector. See A. Vidat, 
Coordonate principale ale salarizării personalului din autorităţile şi instituţiile publice, RRDM no. 2/2008.
24. For the detailed analysis of these aspects, see R.Ş.Pătru, op.cit., p. 226 – 234.
25. Published in the Official Gazette no. 172/28th July 1997.
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of collective negotiation.
C. Regarding the collective labour agreements concluded at activity sector level.
It is obvious that in order to improve the collective negotiation at activity sector, the legislator

must waive the excessive condition of art. 143 par. (3) of Law no. 62/2011 (of Social Dialogue), so 
that the level of negotiation should be functional and have concluded as many collective labour 
agreements as possible in the activity sectors.

Currently, only two collective labour agreements are into force at activity sector level, which 
confirms that collective negotiation is actually almost non-existent at this level.

As shown before, by Law no. 1/2016 the necessary skills to establish the activity sectors 
were decided by the National Tripartite Council for Social Dialogue. This aspect gets the current 
regulation closer to the previous provisions which established that the activity branches (as they 
were called previously) were established by collective labour agreement at national level.

Moreover, the recent doctrine it states that “the definition of identity and affiliation to activity 
sectors is the attribute of the National sole collective labour agreement and that only under its 
terms the Government, by decision, is entitled to certify activity sectors”26.

The solution suggested would, in authors’ view, a capitalisation of the subsidiarity principle in 
the European Union, under which the directives validate agreements between the social partners 
at European level. Similarly, in the national law, the government decision issued by the state 
would validate the agreement of the social partners described in the National sole collective labour 
agreement27. Finally, it is considered that if there is no National sole collective labour agreement 
the activity sectors should be established by written agreement by the trade union confederations 
and employers’ associations nationally28.

D. Regarding the agreements, conventions and arrangements set in art. 153 of Law no. 62/2011 
(of the Social Dialogue).

The agreements, conventions and arrangements of art. 153 of Law no. 62/2011 appear 
as alternatives to collective labour agreements for trade unions legally constituted but 
unrepresentative.

However, the legislator has not regulated judicially these new institutions, allowing them only 
an article that does not explains entirely the practical issues raised by these new institutions.

Mainly, the legislator did not clearly separate these agreements, conventions and arrangements, 
in terms of content of collective labour agreements. Given this background, the question was 
whether such agreements may have the same content as the collective agreements.

Although we have previously expressed our belief that in the content, the conventions, 
agreements and arrangements celebrated in art. 153 of Law no. 62/2011 and collective labour 
agreements do not differ in the way that they can establish the same clause, however this aspect 
should be regulated by legislator29. 

Also, the legislator should establish expressly if these agreements, conventions or arrangements 
may be signed and if there is an applicable collective labour agreement30.

26. Al. Athanasiu, A.M. Vlăsceanu, Propuneri de lege ferenda cu privire la negocierile colective şi conflictele de muncă, in 
the Book of National Conference Propuneri de lege ferenda privind perfecţionarea legislaţiei muncii din România, Sibiu, 
10th October 2014, published by Universul Juridic, Bucharest, 2015, p. 137.
27. Al. Athanasiu, A.M. Vlăsceanu, op. cit. p. 138.
28. Ibidem.
29. See R.Ş. Pătru, op.cit. p. 277. R.Ş. Pătru, Clarificări necesare, doctrinare şi legale cu privire la art. 153 din Legea nr. 
62/2011 (a Dialogului Social), in Book of National Conference Propuneri de lege ferenda privind perfecţionarea legislaţiei 
muncii din România, Sibiu, 10th October 2014, published by Universul Juridic, Bucharest , 2015, p. 174 – 176.
30. See also I.T.Ştefănescu, Tratat teoretic şi practic… p. 193.
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Among the most important aspects accounting for the vulnerability of tempo-
rary employees, the specialized literature mentions: inadequate social protection sys-
tems; poor work and employment conditions; problems concerning the nature of employ-
ment, the insecure workplace as well as economic instability, the low remuneration and 
insufficient benefits, the lack of promotion opportunities. All these aspects, as well as certain 
specific characteristics of this activity sector, concerning the workplace which by definition is 

„mobile” and which differs from one project to another; the issue of costs and constraints relat-
ed to the time of construction execution; as well as the increasing need for flexibility in work 
organization, are major reasons that demonstrate the need to intensify debates on this topic..  

1. Preliminary considerations

Against the background of the economic and financial crisis over the last years, and increased 
demand for labour force in this industry, the construction sector has become one of the most 
attractive and well-developed fields of activity in the realm of temporary employment. However, 
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this atypical manner of work generates a number of vulnerabilities and risks for the employees 
engaged in the temporary-work industry, rather unknown in all its significant details. 

Among the most important aspects accounting for the vulnerability of temporary employees, 
the specialized literature mentions: inadequate social protection systems; poor work and 
employment conditions; problems concerning the nature of employment, the insecure workplace 
as well as economic instability, the low remuneration and insufficient benefits, the lack of 
promotion opportunities. 

Also, the regulations concerning collective bargaining in most law systems does not 
generally include the employees under this new contractual typology1, as social partners 
show some skepticism in devising collective bargains in the realm of temporary employment.  
        All these aspects, as well as certain specific characteristics of this activity sector, concerning the 
workplace which by definition is „mobile”2 and which differs from one project to another; the issue 
of costs and constraints related to the time of construction execution; as well as the increasing 
need for flexibility in work organization, are major reasons that demonstrate the need to intensify 
debates on this topic.

2. The international legislative framework regulating temporary agency work

   At international level, the norms stipulated by Directive 2008/104/CE of the European 
Parliament and the Council of 19 November 2008 on temporary agency work, passed after six 
years of negotiations, set a minimal standard for the protection of temporary agency workers3 from 
which member states cannot derogate4. The document includes norms concerning the protection 
of temporary workers, as well as the improvement in the quality of temporary agency work. 

Regarding the working and employment conditions to be provided for temporary agency 
workers, the Principle of equal treatment, as well as the Access to employment, collective 
facilities and vocational training for the latter, are key principles established by the Directive.  
   Regarding the validation of temporary work agencies as employers, in keeping with the views 
and definitions of the European Union, „any natural or legal person who, in compliance with 
national law, concludes contracts of employment or employment relationships with temporary 
agency workers in order to assign them to user undertakings to work there temporarily under 
their supervision and direction”, can be a temporary work agency. Whereas the Directive text is 

1. Without going into details, we note a centrifugal trend in matters of collective bargaining across Europe, with the change 
in the work paradigm and the significant reduction in the number of standard workers, so that currently we can no longer 
talk of a corpus of shared interests at the workplace and solidarity among employees – the pillar of collective labour law. (See 
Raluca Dimitriu,  Dreptul Muncii – între disoluție și reinventare, in Studii și Cercetări Juridice, year 2 (58), Bucharest, no 2, 
April-June 2013, pp. 199-220).
2. See Anne Mette Ødegard, Øyvind Berge, Kristin Alsos A case study of temporary work agencies in the Norwegian con-
struction sector: a growing informal market beyond regulation?, p. 463,  in European Review of Labour and Research, 2012, 
vol. 18(4), pp. 461-470.
3. According to art. 2 of Directive 2008/104/CE „The purpose of this Directive is to ensure the protection of temporary 
agency workers and to improve the quality of temporary agency work by ensuring that the principle of equal treatment, as 
set out in Article 5, is applied to temporary agency workers, and by recognising temporary-work agencies as employers, 
while taking into account the need to establish a suitable framework for the use of temporary agency work with a view to 
contributing effectively to the creation of jobs and to the development of flexible forms of working”, (http://eur-lex.europa.
eu/legal-content/EN/TXT/?qid=1460031033594&uri=CELEX:32008L0104, accessed on 7.04.2016).
4. They can, however, set more favorable conditions, through collective agreements concluded between the social partners. 
Thus Chapter III, art. 9 paragraph (1) in Directive 2008/104/CE,  states: „This Directive is without prejudice to the Member 
States’ right to apply or introduce legislative, regulatory or administrative provisions which are more favourable to workers 
or to promote or permit collective agreements concluded between the social partners which are more favourable to workers” 
(http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1460031033594&uri=CELEX:32008L0104, accessed on 7.04. 2016).
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clear about its definitions of terms, the same cannot be said about the clarity and precision of 
normative acts with regard to defining the cases that may be subject to derogations from the 
principle of equal treatment. 

Thus, a first derogation from the principle of equal treatment as a prerogative 
granted to member states, concerns the differentiated pay of temporary workers, 
when they have a permanent employment contract with the temporary work 
agency and are to be paid also during the time between two employments.  
      Also, the category of derogations from the principle of equal treatment includes the situation 
offering to member states and social partners, the possibility to conclude collective agreements 
setting discriminatory regulations for temporary workers with regard to their working and 
employment conditions, provided they observe the general protection granted to temporary 
workers5. 

  
      3. Trends and prospects for the industry of temporary employment in the construction 
industry

  
   The dynamics of the phenomenon of temporary agency work in the construction industry is 
determined by the global economic and political circumstances, by the European regulations 
implemented after the enlargement of the European Union, as well as the local regulations of 
member states. In this context, the increasing need for flexibility from the part of employers, 
in keeping with the demands of the market, has generated new views on the management of 
construction projects, both with regard to the methods for organizing and executing projects, and 
with regard to the flexible use of the labour force. 

One of the current manners of organizing production in this industry sector, is 
subcontracting and labour force renting, as an optimal strategy by which employers 
reduce the costs of labour, recruit skilled workers, increase flexibility of contractual 
relationships, and better manage the risks faced by the respective market6.  
   Often, the construction industry subcontracting is for the most part dominated by small 
companies, with a low number of employees and placed at the end of the production chain, which 
makes it difficult for the general constructor to monitor and control the process7 and raises serious 
questions about the compliance with minimal working and protection standards. 

Moreover, when the subcontracting process resorts to foreign workers8 (a widespread 
phenomenon in the construction industry), transnational temporary work agencies play an 
important role in recruiting workers among migrants. 

This system of employment by user-companies in the host countries, seems to be a preferred 
option not only in order to minimize labour force costs, but also in order to elude the structural 
rigidity of labour legislation and of the provisions of national collective bargains. 

 
5. Art. 5 paragraph (3) in Directive 2008/104/CE.
6. See Erka Caro, Lisa Berntsen, Nathan Lillie & Ines Wagner Posted Migration and Segregation in the European Construc-
tion Sector, p. 1.605, in Journal of Ethnic and Migration Studies, vol. 41, no. 10, Ed. Routledge, Tailor & Francis Group, 2015, 
pp. 1.600-1.620.
7. For instance in Germany, in 2013, almost 90% of the construction companies are small, with less than 20 employees, and 
they hired almost half of the total number of construction workers, while 3% of all construction companies have more than 
200 employees. The number of construction companies employing over 500 workers was only 27 companies in 2013. (See 
Thorsten Schulten, Karin Schulze Buschoff Sector-level Strategies against Precarious Employment in Germany: Evidence 
from Construction, Commercial Cleaning, Hospitals and Temporary Agency Work, în Diskussionspapier, nr. 2/2015, www.
econstor.eu, p. 8 and p. 12).
8. Usually the new member states of the European Union, whose labour force is significantly cheaper.
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For these reasons, in some countries of the European Union, governments undertook 
considerable activism in the construction industry, aiming to prevent abuse against temporary 
workers, coming from the new member states through work agencies, and also to fight against 
illegal operation of temporary work agencies in the informal, underground part of this industry. 

For instance, in Norway, the most important aspects concerned by legislative interventions 
in the construction field, regarded collective bargaining. More precisely,  part of the stipulations 
of collective agreements on wages, accomodation, management, gained general relevance for all 
construction workers. 

Moreover, in order to increase the effectiveness of these regulations, the most important 
trade unions in the industry received the legal right to monitor the compliance of work and pay 
conditions in subcontracting companies, with the provisions of collective agreements across the 
industry. 

Thus the employers in the construction industry who resort to subcontracting practices, have 
to make sure that subcontractors comply with the stipulations of collective agreements with 
general applicability. From this standpoint, the incidence of these policies within the construction 
industry, has failed to produce the expected effect. Impact on the normal – legal and fiscal – 
operation of temporary work agencies that provide labour force for this industry, has definitely 
not been positive. 

Even though across the construction industry, legislative concerns addressed all levels in the 
employer-employee relationship, important aspects related to employment through work agencies 
elude regulations. 

On the other hand, the problem could be explained by the fact that temporary workers and 
their representatives fail to join trade unions, which could promote their rights and interests. A 
more optimistic approach, however, was provided by Norwegian institutions in 2012, when they 
established as a fundamental principle, that all workers recruited through a temporary work 
agency would benefit from the provisions of collective agreements concluded in the activity sector, 
depending on the industry hiring them. 

Therefore, under the umbrella of the new regulations, temporary work agencies providing 
workers for the construction industry, are obliged to comply with the stipulations of collective 
agreements for the construction industry9. In our opinion, regulations are not yet fully harmonized 
in all respects with the stipulations of the European Union Directive (2008/104/E) concerning 
employment through temporary work agencies. 

We note the manifest resistance of Norwegian trade unions, which do not share in the 
enthusiasm generate by the European legislative strides made in matters of collective bargaining, 
regarding the rules and conditions applicable to temporary workers10.

A new package of measures has been adopted in the realm of safety and health, stipulating the 
obligation of all construction companies to equip their workers with ID cards, as a more effective 
way to prevent illegal work in this industry, and to control the safety and health of this category 
of workers. 

We also note the efforts aimed to combat illegal work, by licensing temporary work agencies 
in March 2009, through their registration with the Norwegian Labour Inspection Authority. As 
a prerequisite, the companies intending to conclude employment contracts through a temporary 
work agency have to check whether the agency is licensed11. 
 
9. (See Anne Mette Ødegard, Øyvind Berge, Kristin Alsos, op. cit., pp. 461- 470.
10. Negotiations which stipulated that the wages of temporary workers granted by employer companies must comply with 
the agreements and wages granted for similar work by the customer (user) company.
11. A method that proved to be ineffective in the fight against the illegal operation of temporary work agencies, as many 
companies introduced a wide range of collateral activities, and thus avoided registration as temporary work agencies. (See 
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A very different situation, in this context, is that of Germany. This atypical employment is 
almost completely absent in the German construction industry12, as legislation forbids through 
the German Temporary Employment Act the use of temporary work agencies in the construction 
industry. 

The need to intensify legislative concerns with the improvement of employment systems 
through temporary work agencies has also been indicated by the growing number of persons 
carrying out their activity through this flexible type of work, since 1990. 

Debates at European level have revealed a positive relationship between this type of work 
relationships, and the increased participation in the labour market of persons without a steady 
job, as well as the perceived „step towards” acquiring a regular job. And because in Germany, most 
employees working in this industry are parties in standard contractual relationships (full-time 
employment of indefinite duration), we will not insist on the legislative technique concerning 
the type of employment, but we will rather dwell on aspects of the most important legislative 
interventions in the construction industry13. 

In Germany, temporary work agencies became highly attractive from the employers’ standpoint, 
as a result of the relaxation of the contractual framework through the Temporary Employment Act 
of 2003; however, they met with serious resistance from trade unions. It is important to note that 
until 2003, the industry of temporary work agencies was inaccessible to collective bargaining. 

However, more optimistic perspectives were created by the legislative changes of 2003, by 
which all trade unions affiliated to the Confederation of German Trade Unions (Deutscher 
Gewerkschaftsbund) concluded collective agreements with the associations of employers in the 
sector of temporary work agencies (Bundesarbeit-geberverband der Personaldienstleister) and 
Interessenverband Deutscher Zeitarbeitsunternehmen14. 

Beside the legislative strides made in the realm of collective bargaining that included the 
sector of temporary work agencies providing workers for the construction industry, in 2011 major 
legislative changes were operated with regard to the pay system in this industry, by establishing 
the minimum wages across the industry, which were mandatory for all the workers employed. 
Thus in compliance with the provisions of the German Posted Workers Act (Arbeitnehmer-
Entsendegesetz)15, foreign companies bringing personnel into Germany, have to pay at least the 
minimum wages stipulated across the industry16. 

Also, a notable initiative of the German government provides funds for the construction 
industry, respectively the Leave and Wage Equalisation Fund of the German Building Industry 
(Urlaubs-und Lohnausgleichskasse) and the Additional Insurance for Construction Trade 
Employees (Zusatzversorgungskasse), to which all construction companies are obliged to 
contribute. 

Anne Mette Ødegard, Øyvind Berge, Kristin Alsos, op. cit., pp. 461- 470.
12. In 2013, only 4.5% of the workers in the German construction industry were hired through temporary work agencies. 
 
13. The Federal Employment Agency reported in early 2014 almost 2 million workers in this industry sector.
14. See Thorsten Schulten, Karin Schulze Buschoff, op. cit., p. 48.
15. Aiming mainly to combat precarious employment conditions, established according to the regime of the countries 
of origin and much below the working standards of Germany, the Posted Workers Act (Arbeitnehmer-Entsendegesetz),  
introduced major, significant changes into this industry sector. Under this law, work and pay conditions for posted workers 
were greatly improved. Originally it set separate minimum wages for Eastern and Western Germany, as well as minimum 
wages for highly skilled workers; however since the spring of 2017, the current collective agreement applicable to the whole 
industry will stipulate a single minimum wage for the entire country, including the local workers.
16. On the other hand in the German construction industry, „self-employment” increased from 119,000 persons in 2002, to 
175,000 in 2011. This is another legal way by which construction companies avoid paying the mandatory minimum wage set 
across the industry, as well as the contributions they owe to the safety and social protection system. (See Thorsten Schulten, 
Karin Schulze Buschoff, op. cit., p. 7 and p. 12)
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Even though this aspect reveals the good operation of the partnership between employers 
and trade unions in this industry sector, there is still a great deficit in the cooperation and 
representation of social partners at the level of companies, because a significant portion of this 
industry is dominated by small companies, which do not benefit from the uniform, effective 
protection standards set through collective agreements throughout the industry. 

Therefore it is hardly surprising that in practice, taking advantage of the weak positions that 
workers posted to Germany have in negotiating collective agreements in the construction industry, 
the minimal standards set by the German Posted Workers Act (Arbeitnehmer-Entsendegesetz) are 
frequently disregarded. As mentioned above, considerable activism has been carried out by trade 
unions in order to combat the abuse against workers. 

This major goal is supported by a project17, implemented and conducted under the patronage 
of the Confederation of German Trade Unions in partnership with the Federal Ministry of Labour 
and the European Social Fund, whose major positive role in providing practical and informational 
assistance to migrant workers in matters of labour and social protection legislation, is quite 
remarkable. The goal of this project is, among others, to provide this category of workers with 
information on the legitimacy of possible demands they can make concerning the pay and work 
conditions offered by the host country where they will be working.

4. The precarious character of employment through temporary work agencies

Regardless of the way in which this type of employment relates to the increasing need for 
flexibility in work relationships, employment gained through temporary work agencies (especially 
in the construction industry), is subject to much criticism since, beside its positive aspects18, it also 
has many flaws. 

Temporary employment agreements are generally described by factors such as low payment 
and benefits, health and safety problems at work, precarious working conditions, lack of health 
insurance and pension, lack of promotion opportunities and collective visibility, exposure to 
high risk of occupational accidents19, poor accomodation for posted workers employed in the 
construction industry, which reveals the high economic insecurity and increases the poverty risk 
for those undertaking such atypical employment. 

Most workers in this sector of industry have signed temporary employment contracts, for the 
duration of the respective projects they execute. Also, the lack of fair quantification of work time 
for this category of employees, as well as their remuneration below the local standards and the lack 
of payment for overtime work, are important shortcomings of this branch of activity20. 

The legislative efforts undertaken at European level with regard to this type of individual 
employment, through the Directive 2008/104/CE, aiming to improve the protection of workers 
recruited through temporary work agencies, and to enforce the principle of equal treatment for 

17. This is the „Fair mobility” project – a European project providing information to foreign workers in Germany, developed 
in 2011 in order to assist migrant workers employed, among others, in the construction industry in Germany. (http://www.
fair-labour-mobility.eu/ro/materiale/, accessed on August 30, 2016).
18. We mention the major positive impact on the nature of employment relationships also from the worker’s standpoint, be-
cause this atypical employment satisfies the need for flexibility of certain categories of employees, can be perceived as a step 
towards permanent employment, are very useful especially to less skilled workers, and provide opportunities for gaining 
experience.
19. For instance in Korea, The Korea Occupational Safety Health Agency reported 1,864 deaths by occupational accidents 
for 2012;  of these 26.6% occured in the construction industry. (See Hee-Chang Seo, Yoon-Sun Lee, Jae-Jun Kim, Nam-Yong 
Jee, Analyzing safety behaviors of temporary construction workers using structural equation modeling, in Safety Science, no. 
77, pp. 160-168, Ed. Elsevier, 2015, p. 160).
20. See Erka Caro, Lisa Berntsen, Nathan Lillie & Ines Wagner, op. cit., pp. 1600-1620.
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their benefit, are very visible. 
However, as we shall see, the problems associated to this type of employment are still many 

and difficult, and remain the focus of European legislative and political concerns; often they are 
approached from different angles and in the light of different political conceptions from one 
member state to the next, depending on their general specific interests21. 

Despite the legal consecration of the principle of equal treatment, in terms of payment and 
benefits, actually workers recruited through temporary work agencies earn on average less than 
standard employees. 

At the end of 2013, in Germany a worker recruited through temporary work agencies received 
on average only 57.4% of the remuneration of a standard employee. Payment imbalance is even 
greater in the consturctions industry, where remuneration for this class of workers amounts 
to 59.7% of the wages granted to a worker with standard individual employment contract. A 
fundamental element that might maintain this disproportion in payment, lies in the different 
skill levels of the two categories of workers. This is why employees recruited through agencies tend 
to polarize into the very poorly paid branches of economy22. 

Although in some member states, one of the main objectives of legislative intervention in the 
construction industry was the conclusion of collective agreements, generally applicable across the 
whole industry and benefitting all workers in this field, many companies proved their ability to 
identify alternative ways intended to elude these collective provisions. The minimum wages set 
through collective bargaining, mandatory for the entire construction industry, were easily ignored 
by concluding contractual self-employment arrangements between employers and the workers in 
this field23. 

While legally and formally, this type of activity successfully met the criteria describing a private 
business, in practice their professional status was no different from that of standard employees, as 
they had contracts with a single employer. As a result, the awareness of these groups of workers 
about their employment status, as well as their rights and benefits entailed by this status, is 
minimal24. 

 
21. See Massimiliano Delfino Interpretation and enforcement questions in the EU Temporary Agency Work Regulation-An 
Italien point of view, p. 292-293, in European Labour Law Journal, vol. 2, no. 3, 2011, ed. Intersentia, pp. 287-298; Adri-
an-Claudiu Popoviciu, Lucrătorul în dreptul european, Editura C. H Beck, 2014, p. 295.
22. According to the data provided by a survey on the structure of German earnings in 2010, 67.7% of all workers recruited 
through the agency were hired under temporary employment regime and with low benefits. (See Thorsten Schulten, Karin 
Schulze Buschoff, op. cit., pp. 45-46).
23 For instance, another manner of eluding or breaking the collective agreement stipulations  concerning the minimum 
wages generally applicable to all workers in the construction industry, is frequent in Germany. These are practices such as 
fake classification of workers who are actually better skilled, so that they may receive lower payment, not exceeding the 
mandatory minimum wages stipulated across the industry, as well as undeclared overtime work, so that the salary would not 
exceed the agreed amount. (See Thorsten Schulten, Karin Schulze Buschoff, op. cit., p. 9).
24. See Anne Mette Ødegard, Øyvind Berge, Kristin Alsos, op. cit., pp. 461- 470). Also, the construction industry in the 
UK is dominated by this employment practice, and the option of work through agencies is less used. Although the major 
trade unions in the construction industry fight fiercely against the precarization of employment in this field, there is 
strong resistance from employer companies. The perception of major discrepancies regarding the skills and competence 
levels of temporary workers, as well as the burden of taxation, prompted employers to choose this practice under the guise 
of „self-employment”, to the detriment of regular hiring. This has generated a dramatic increase in the number of fake 

„self-employed” workers. As a response, major changes have been made in the legislation regulating construction industry, 
in an attempt to stabilize the taxation system, by controlling payments made to subcontracting companies for the construc-
tion work, through a registering process (Majesty s Revenue & Customs), determining subcontractors to pay their taxes in 
full. (See Robert MacKenzie, Chris Forde, Andrew Robinson, Hugh Cook, Birgitta Eriksson, Patrik Larsson, Ann Bergman 
Contingent work in the UK and Sweden: evidence from the construction industry, p.606, in Industrial Relations Journal 
2010, Blackwell Publishing Ltd, pp. 603-621).
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Although the construction industry is one of the largest economy sectors, the issue of safety 
and health at work has always been problematic, since activity on this market involves very high 
risks. 

Also, it has been found that intensified efforts to create a managerial system to ensure the 
safety and health of this class of workers, involving teamwork and a strong professional culture, in 
order to enforce compliance with the safety rules and procedures for these workers, could have a 
significant positive impact by reducing the number of occupational accidents and disasters, as well 
as a significant impact on the respective costs25. 

Beside the lack of education in this sense, the inadequate organization (lack of safety facilities, 
devices and equipment, as well as individual response – the stress and fatigue felt by each individual 

– greatly influence behaviour with regard to safety and protection at work26.
Consequently, we deem it necessary to intensify efforts pursuing measures and actions able

to prevent the risks threatening safety and health at work. In this sense, providing more funds to
develop educational programs to create a safe, optimal climate for health and security at work for
temporary staff, could be a valid option.

It is important to realize that the short duration of missions entrusted to temporary workers,
as well as the fierce competition among them for landing a steady job, forces them to work twice
as hard as standard employees. Since user-companies have high demands concerning skill and
competence, the supply of permanent, stable jobs offered at the end of the mission, is only available 
to those temporary employees who „work hard” and undertake sustained professional training.

And, given that only one out of twenty workers temporarily hired by a user-company27, succeed 
at the end of their mission in landing a permanent job, this disproves the very justification for
the usefulness of this flexible type of employment: its claim to be a „step towards permanent
employment”.

The grim results it produces fail to compensate for the high degree of vulnerability, precarity,
economic insecurity, the lack of safety and health at work, for the category of temporary workers.

5. Conclusions

In our opinion, the issues faced by this contractual typology are manifold and complex. From 
the temporary nature of this employment system, to the perception of high insecurity at work, 
the lack of rights with regard to collective representation, the high exposure in matters of safety 
and health at work, and the major financial difficulties met by the workers recruited by temporary 
work agencies – these are all flaws of this employment system, demanding better regulations at 
both European and local level for each member state. 

With all the positive aspects entailed by the monitoring of employment through temporary 
work agencies at European level, by abolishing national restrictions on employment through 
temporary work agencies, the fact that member states have the possibility to derogate from the 
fundamental norms set by Directives, respectively from the principle of equal treatment and 
protection standards for the benefit of temporary workers, raises the issue of eliminating the type 
of abuse characteristic to the sphere of temporary work agencies. 

25. These are the costs entailed by accidents: medical bills, costs entailed by recovery from physical injuries, rehabilitation, 
payments to persons disabled by occupational accidents, compensation for working time lost.
26. It has been reported that over 50% of the accidents were caused by human errors, directly linked to organization prob-
lems. See Hee-Chang Seo, Yoon-Sun Lee, Jae-Jun Kim, Nam-Yong Jee, op. cit.; p. 162 and p. 166.
27. It has been reported that over 50% of the accidents were caused by human errors, directly linked to organization prob-
lems. See Hee-Chang Seo, Yoon-Sun Lee, Jae-Jun Kim, Nam-Yong Jee, op. cit.; p. 162 and p. 166.
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Moreover, these prerogatives granted to member states, as well as the ambiguous formulation 
of some Directive provisions, may continue to entail discrimination between temporary workers 
and the other categories of employees.
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