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Abstract 

 This country report contains a general overview of the system of procurement law in 
the Netherlands (section 2). Furthermore, it contains a more elaborate overview of two 
particularities of this system;  the codification and substantiation of  the principle of 
proportionality in Dutch law (section 3) and the Commission of Procurement Specialists, a 
special form of dispute resolution used in procurement cases in the Netherlands (section 4). 
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 1. An overview of the system of procurement law in the Netherlands 

 Directive 2014/24/EU on public procurement is implemented in the Netherlands in the 
Public Procurement Act 2012 (Aanbestedingswet 2012 (Aw), amended in 2016)  (section 1.1) 3

Furthermore, the other rules and regulations, discussed in section 1.2, are of importance. 
Finally, the forms of legal protection laid down in the Procurement Act, are discussed in 
section 2.3.  

 1.1 The Procurement Act 2012 

 The Public Procurement Act 2012 applies to all public contracts. This act not only 
implements the European directives on procurement law, but also contains a national 
framework for procurement.  

 The Act consists of four sections. The first section contains definitions and general 
provisions applicable to all contracts regardless if they fall within the scope of the European 
directives or not. It includes a separate section on the principles of European procurement law, 
(section 1.2.2)  which lays down the principle of non-discrimination and equality (art. 1.8 
Aw), the principle of transparency (art. 1.9 Aw), the principle of competition (art. 1.10a and 
ar. 10b Aw), and the principle of proportionality. Section two and three contains the 
implementation of the directives, section four consist of other, remaining provisions.  

 The principles of procurement law are laid down in the Procurement Act (in section 
1.2.2 of the Procurement Act).  Those principles are , the principle of equal treatment and 
non-discrimination is the most important principle of procurement law, te principle of 
transparency, the principle of proportionality , the principle of competition, the obligation to 
state adequate grounds or the principle to state reasons , the principle of protection of 
legitimate expectations and legal certainty 

 When a tender process is not subject to the Public Contracts Directives (for example 
because the estimated value of a contract falls below the relevant threshold), the principles of 
procurement law such as non-discrimination, equal treatment, transparency, mutual 
recognition and proportionality still apply. 

  Wet van 22 juni 2016 tot wijziging van de Aanbestedingswet 2012 in verband met de implementatie van aanbestedingsrichtlijnen 3

2014/23/EU, 2014/24/EU en 2014/25/EU.
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 1.2 Other legislative measures 

 The Procurement Act is further detailed in the Public Procurement Decree 
(Aanbestedingsbesluit).  The Works Procurement Regulations 2016 (Aanbestedingsreglement 4

Werken 2016), the Proportionality Guide (Gids Proportionaliteit) and the European Single 
Procurement Document (ESPD) (Uniform Europees Aanbestedingsdocument (UEA)) are part 
of the Public Procurement Decree. 

 The Public Works Procurement Regulations 2016 sets out the prescribed tendering 
procedures to be used for procurement for the award of works contracts above and below the 
EU threshold. The Works Procurement Regulations 2016 is mandatory for contracts below the 
EU threshold. In addition, the Proportionality Guide contains regulations in which the 
principle of proportionality is further defined. The Guide is based in the Procurement Act. The 
Guide lays down rules to ensure that, for all phases of a government tender, contracting 
authorities apply conditions and criteria reasonably proportionate to the contract (more on this 
subject in section 3 of this report). The Uniform Europees Aanbestedingsdocument (UEA) is 
the Dutch version of the standard form prescribed by the EU as the European Single 
Procurement Document. This standard form aims to lessen the administrative burden of 
contracting authorities, contracting entities and economic operators and small and medium-
sized enterprises. The standard form for the ESPD should be drafted in such a manner that the 
need to produce a substantial number of certificates or other documents related to exclusion 
and selection criteria is obviated.   5

 Furthermore the procurement policies or general purchase conditions of the 
contracting authorities are important. If contracting authorities apply their own policies 
regarding procurement, and those policies are published and knowable for third parties, they 
must comply with those policies. If the contracting authority does not comply with its own 
policies, it infringes the principle of transparency. And finally, actual tenders are governed by 
the rules written by the contracting authorities for the specific tender. Those specific rules can 
be formulated by means of the Standard Tender rules used by the contracting authority who 
puts out the tender, but also by rules and requirements regarding the present tender. Those 

  Besluit van 24 juni 2016 tot wijziging van het Aanbestedingsbesluit in verband met de implementatie van aanbestedingsrichtlijnen 4

2014/23/EU, 2014/24/EU en 2014/25/EU (Besluit wijziging Aanbestedingsbesluit inzake aanbestedingsrichtlijnen 2014/23/EU, 2014/24/EU 

en 2014/25/EU)

  Sub 1-3 Regula-on (EU) 2016/7 of 5 January 2016 establishing the standard form for the European Single Procurement 5

Document (Text with EEA relevance)
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rules are usually set out in the specifications of the tender and consist of the legal, contractual 
and procedural conditions governing the tender. 

 1.3 Legal protection 

 Legal protection involving procurement procedures is regulated by the Remedies 
Directive, introduced in 2009. This Directive is implemented in the Procurement Act 2012 (in 
chapter 4). The principal means of enforcement for a breach of the procurement rules include 
both pre-contractual remedies and post-contractual remedies.   6

 The pre-contractual remedies include the power to suspend an incomplete contract 
award procedure (an injunction) or the setting aside of a decision in an incomplete contract 
award procedure. The pre-contractual remedies are meant for overturning the infringements of 
the principles and rules of procurement in the pre-contractual phase.  

 The proper application of the stand still period of 20 days (laid down in article 2.127 
Aw) gives protection against post-contractual remedies. Where a supplier is of the opinion 
there has been an infringement of the regulations laid down in the procurement Act (section 2 
and 3), the tenderer must issue a claim, within days from the date of the notice of the contract 
(the pre-contractual remedy, laid down in art. 4.15 Procurement Act). If the district court rules 
in favour of the contracting authority, the authority is allowed to continue the procurement 
procedure enter into a contract with one of the tenderers. The tenderer is allowed to appeal the 
District Courts decision, but this will not suspend the ruling or the procurement procedure. 
The Dutch Supreme Court has recently ruled  that an appeal court may only order suspension 
of the conclusion/execution of the contract in the cases mentioned by art. 2 quinquis (1) 
Directive 2007/66.   7

 Post contractual remedies include contractual ineffectiveness (for example 
cancellation, article 4.18 Aw) and contract shortening (art. 4.19 Aw) and administrative fines 
(art. 4.21 Aw) and civil financial penalties.  

 The tenderer must issue a claim within a six month period from the moment of 
conclusion of the contract (the post-contractual remedy, laid down in art. 4.15 sub 2(b) 
Procurement Act). In accordance with European case law, tenderers must not wait with their 

  More on legal protec-on in procurement cases: M.A.B. Chao-Duivis, E.M. Bruggeman, A.Z.R. Koning, A.M. Ubink, A prac-cal 6

guide to Dutch building contracts, The Hague:IBR 2018, 4th edi-on, p. 141-142 and F.J. van Ommeren, P. Huisman & C.E.C. Jansen, ‘Judicial 

and extra-judicial protec-on regarding public contracts in the Netherlands’, in: L. Folliot-Lalliot & S. Torricelli (eds.), Oversight and 

Challenges of Public Contracts, Bruylant 2018, p. 173 t/m 197.

  Supreme Court of the Netherlands, 18 November 2016, ECLI:NL:HR:2016:2638. 7
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complaints about the procurement procedure or possible infringements of procurement 
regulations until after the award decision or conclusion of the contract (ECJ, 12 February 
2004, C-230/02 (Grossmann). 

 Cases can be pursued in front of the civil courts. Furthermore, in The Netherlands a 
special form of dispute resolution is offered by way of the Commission of Procurement 
Specialists. This is an independent Commission which gives non-binding advice when a party 
(contracting authority or tenderer) is of the opinion that procurement rules are violated in a 
specific procurement procedure (more on this subject in section 4 of this report).  

The civil court proceedings make it possible to deal with a case in three instances, the District 
Court (Rechtbank), Court of Appeal (Gerechtshof) and Supreme Court (Hoge Raad).  

 The general assumption in the Netherlands seems to be that civil court proceedings 
rule most likely in favour of contracting authorities, and therefore tenderers tend to avoid 
court proceedings.      8

2. The principle of proportionality and construction contracts in The Netherlands 

 2.1 Introduction 

 The Dutch Procurement Act from 2012  was accompanied by a so called 9

Proportionality Guide.  This Guide contains an extensive explanation of what the 10

proportionality principle means, or should mean, in the practice of all the procurement phases 
and in the contractual conditions.  The Guide has a mandatory status  and has to be used by 11 12

all procuring authorities (including entities operating in the water, energy, transport and postal 
services sectors), but this status has been disputed by several lawyers.  The Supreme Court 13

has not yet judged in a case settling this matter. Nevertheless, the influence of the Guide is 

  Cobouw 12 juli 2018, “Gunning aanvechten is kansloos: Opdrachtgever staat met 3-1 voor”, Cobouw 14 October 2014, “klager 8

voelt zich niet gehoord”, Cobouw 9 November 2017, “ Analyse - Eiser verliest weer grote tenderzaak: Zijn rechters partijdig?

  The procurement law has been altered in 2016 to meet the demands of the EU directives of 2014.9

  The current version of the law can be downloaded: http://wetten.overheid.nl/BWBR0032203/2018-07-28 (last consulted 10

September 9, 2018); the Guide (second edition) can be downloaded: https://www.pianoo.nl/sites/default/files/documents/documents/gids-

proportionaliteit-1e-herziening-april-2016.pdf (last consulted September 9, 2018).

  EU Direc-ve 2014/23-24-25.11

  Art. 1.10 Procurement Act jo. 10, 1 Aanbestedingsbesluit.12

  H.D. van Romburgh, Over propor-onaliteit en ‘bagatelopdrachten’, TBR 2015/145.13

http://wetten.overheid.nl/BWBR0032203/2018-07-28
https://www.pianoo.nl/sites/default/files/documents/documents/gids-proportionaliteit-1e-herziening-april-2016.pdf
https://www.pianoo.nl/sites/default/files/documents/documents/gids-proportionaliteit-1e-herziening-april-2016.pdf
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becoming more important, although criticism is heard as well because of the restrictions it 
imposes on the freedom of procuring authorities. In this part of the country report the Dutch 
way of dealing with proportionality in procurement law is explained with special attention for 
the contents of the Proportionality Guide (section 3.2 and 3.3); section 3.4 contains 
concluding remarks. 

 2.2 The principle of proportionality in the Dutch procurement law 

 The Dutch Procurement Act, covering both procurements above the European 
thresholds as below (the national procurements) is based on the EU directives. So the starting 
point of this exposition has to be the European legislation; this will be limited to EU Directive 
2014/24. The directive of 2014 pays more attention to the principle of proportionality than its 
predecessor, which only had one specific reference to this principle.  Recital 1 contains the 14

following: 

‘The award of public contracts by or on behalf of Member States’ 
authorities has to comply with the principles of the Treaty on the 
Functioning of the European Union (TFEU), and in particular the free 
movement of goods, freedom of establishment and the freedom to provide 
services, as well as the principles deriving therefrom, such as equal 
treatment, non-discrimination, mutual recognition, proportionality and 
transparency. (…….)’. 

  See art. 44 sub 2 Direc-ve 2004/18, sta-ng that contrac-ng authori-es may, with regard to economic and financial standing and 14

technical and professional ability, only impose minimum requirements reasonably related and propor-onate to the subject maeer of the 

contract.
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From there it goes on to recital 15 ,  66   and 83.  The recitals also contain information on 15 16 17

disproportionality in order to protect the procuring agency against disproportionate burdens of 
several kinds. I leave those for what they are. In art. 18 the principle of proportionality is 
mentioned as one of the procurement principles next to the principle of equality and the 
prohibition of discrimination:  

1. Contracting authorities shall treat economic operators equally and 
without discrimination and shall act in a transparent and proportionate 
manner. 

  The performance of contracts by groups of economic operators may necessitate sefng condi-ons which are not imposed on 15

individual par-cipants. Such condi-ons, which should be jus-fied by objec-ve reasons and be propor-onate, could for instance include 

requiring the appointment of a joint representa-on or a lead partner for the purposes of the procurement procedure or requiring 

informa-on on their cons-tu-on.

  Where a dynamic purchasing system is divided into categories, the contrac-ng authority should apply selec-on criteria that are 16

propor-onate to the characteris-cs of the category concerned.

  (83) Overly demanding requirements concerning economic and financial capacity frequently cons-tute an unjus-fied obstacle to 17

the involvement of SMEs in public procurement. Any such requirements should be related and propor-onate to the subject-maeer of the 

contract. (……….)Where higher minimum turnover requirements are to be applied, contrac-ng authori-es should remain free to set the 

level as long as it is related and propor-onate to the subject-maeer of the contract.
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 In which situations the contracting authority has to pay attention to the proportionality 
principle becomes clear by reading the following articles: art. 19 , 22, 6 , 31, 7 , 32, 3 , 18 19 20 21

42,1 , 47, 3 and 51,1 . 22 23 24

 In the Dutch Procurement Act the principle of proportionality is explicitly formulated 
in art. 1.10, stating that when preparing or effecting a government contract, a special-sector 
contract, a concession agreement for public works, or a design competition, contracting 
authorities and special-sector economic operators are required to impose only those 
requirements, conditions, and criteria that are reasonably proportionate to the subject of the 
contract. The following has to be taken into account in any case: 

 a. whether contracts are combined or not; 

 b. the grounds for exclusion; 

 c. the substance of the suitability requirements; 

 Where necessary, contrac-ng authori-es may clarify in the procurement documents how groups of economic operators are to meet the 18

requirements as to economic and financial standing or technical and professional ability referred to in Ar-cle 58 provided that this is 

jus-fied by objec-ve reasons and is propor-onate. (……..)Any condi-ons for the performance of a contract by such groups of economic 

operators, which are different from those imposed on individual par-cipants, shall also be jus-fied by objec-ve reasons and shall be 

propor-onate.

  (b) Member States, or contrac-ng authori-es ac-ng within an overall framework established by the Member State concerned, 19

shall specify the level of security required for the electronic means of communica-on in the various stages of the specific procurement 

procedure; that level shall be propor-onate to the risks aeached;

  The contrac-ng authority shall ensure that the structure of the partnership and, in par-cular, the dura-on and value of the 20

different phases reflect the degree of innova-on of the proposed solu-on and the sequence of the research and innova-on ac-vi-es 

required for the development of an innova-ve solu-on not yet available on the market. The es-mated value of supplies, services or works 

shall not be dispropor-onate in rela-on to the investment required for their development.

  (b) for addi-onal deliveries by the original supplier which are intended either as a par-al replacement of supplies or installa-ons 21

or as the extension of exis-ng supplies or installa-ons where a change of supplier would oblige the contrac-ng authority to acquire 

supplies having different technical characteris-cs which would result in incompa-bility or dispropor-onate technical difficul-es in opera-on 

and maintenance; the dura-on of such contracts as well as that of recurrent contracts shall not, as a general rule, exceed three years;

  Those characteris-cs may also refer to the specific process or method of produc-on or provision of the requested works, 22

supplies or services or to a specific process for another stage of its life cycle even where such factors do not form part of their material 

substance provided that they are linked to the subject-maeer of the contract and propor-onate to its value and its objec-ves.

  The length of the extension shall be propor-onate to the importance of the informa-on or change.23

  Contrac-ng authori-es may only impose criteria referred to in paragraphs 2, 3 and 4 on economic operators as requirements for 24

par-cipa-on. They shall limit any requirements to those that are appropriate to ensure that a candidate or tenderer has the legal and 

financial capaci-es and the technical and professional abili-es to perform the contract to be awarded. All requirements shall be related and 

propor-onate to the subject- maeer of the contract.
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 d. the number of suitability requirements to be imposed; 

 e. the deadlines to be set; 

 f. the contract award criteria; 

 g. compensation for the high costs of submitting a tender; 

 h. the conditions of the agreement. 

 The list is not limitative and is meant to instruct the contracting authorities to keep the 
principle of proportionality in sight. The law itself contains several articles where the 
principle is mentioned ; the subjects of compensation and  conditions of the agreement are 25

not dealt with in the Procurement Act. Those points are further substantiated in the 
Proportionality Guide. 

 2.3 The Proportionality Guide 

 2.3.1 The Proportionality Guide in general 

 During the discussions in Parliament of the Procurement Act one of the members of 
Parliament asked for special attention for the practical aspects of the principle of 
proportionality.  This led to the Proportionality Guide and the obligation to apply to the rules 26

laid down in the Guide. The Guide was written by a ‘writing group’ formed by representatives 
coming from the side of the government on the one hand and representatives from branch 
organisations on the other hand. The chairman was a lawyer independent from the 
organisations.  

 The Guide contains both rules as well as sliding scales to judge when choosing which 
tender procedure is proportionate given the money involved with the contract at hand and in 
case it is deemed necessary by the contracting agency to demand a certain turnover (which is 
only allowed in certain well explained situations and in general forbidden). It is important to 
note that the rules are in principle mandatory, as stated in art. 1.10, 4 of the Procurement Act. 
It is possible to escape compliance with these specific rules (but not with the principle as 
such), but that can only be the case when a good motivation is provided. So the rule is: 
comply or explain.  

  For point a see art. 1.5; for point b art. 2.86; for point c art. 2.90; for point d art. 2.70; for point f art. 2.113.25

  Kamerstukken II 2011/12, 32.440, nr. 50.26
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 There are 20 rules in total starting on framework agreements, the choice of the specific 
tender procedure, the exclusion grounds, suitability requirements, the form of the tender 
documents and the contract. The rules on contract will follow shortly. First, to give an idea of 
what the rules are like two other examples.  

 Rule 3.4A is on the choice of the tender procedure: 

The contracting authority will consider which tender procedure is suitable 
and proportionate for each assignment, and in any case considers the 
following aspects: 

- scope of the assignment; 

- transaction costs for the contracting authority and the tenderers; 

- number of potential bidders; 

- desired end result; 

- complexity of the assignment; 

- the scope of contract and the character of the market. 

Rule 3.5 A is on the use of the optional exclusion grounds: 

The contracting authority applies only those (optional) grounds for exclusion that are 
relevant to the contract in question. 

And the last example Rule 3.5 B:  

If the contracting authority imposes suitability requirements, it only sets 
suitability requirements related to the actual risks that the assignment 
entails or can be traced back to the desired competence (s). 

 2.3.2 The Proportionality Guide and construction contract law 

 The Guide contains 5 clauses that are of importance regarding the content of the 
contract. These clauses are again subject to the rule: comply or explain. For a long time there 
has been a call from construction contract lawyers that contractors are in need of protection 
against powerful employers somewhat comparable to the way consumers are protected. ‑  27
The Proportionality Guide, one might say, goes somewhat in that direction. We will now have 
a look at how the call has been met. 

�   See Direc-ve 2005/29/EC of the European Parliament and of the Council of 11 May 2005 concerning unfair business-to-27

consumer commercial prac-ces in the internal market.
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 A. Controlling the risks 

 The first rule is on controlling the risks: 

3.9 A: The contracting authority allocates the risk to the party that can best 
control or influence the risk. 

 The Explanatory Notes of the Guide to this rule contain the following: ‘Where do the 
various risks that are contained in an assignment lie? Allocate the risk with the party that can 
best control and/or influence the risk, either the contracting authority or the bidder. The 
following aspects must be taken into account in the risk assessment: 

 - the chance that a risk will materialise and - the consequences of the circumstance that 
a risk is realised. The submission of a not or hardly foreseeable risk to a bidder. that occurs 
only in exceptional cases and a risk with potentially effects that can or will undermine the 
continuity of the supplier is rather disproportionate than a reasonably foreseeable risk with 
limited or substantial effects. 

 - Is the risk insurable for both parties in fairness / under real conditions?’.  28

 One recognizes Abraham’s principles immediately. The first and second principle he 
formulated, was: ‘1. The risk is within the party’s control. 2. The party can transfer the risk, 
e.g. through insurance, and it is most economically beneficial to deal with the risk in this 
fashion.’ 

 The rule holds an important message, but one that is difficult to check up on. A 
contracting authority can quite easily state that the entity with whom the contract was entered 
into, can  deal with the risks best.  

 B. Modification of the contract 

 The next rule seems to hold more promise of being followed up on:  

Rule 3.9 B: The contracting authority offers during the tender procedure 
potential tenderers the opportunity to make suggestions for modifications to 
the draft contract or to deviate from the purchase conditions.  

 In the Explanatory Notes the following can be read: ‘During the tendering procedure 
potential tenderers should always have the opportunity to make suggestions for changes to the 
draft contract or to deviate from the purchase conditions. In doing so, a contracting authority 
offers the opportunity to include substantiated proposals. The imposition of a contract without 
any possibility for the tenderer to submit suggestions is in principle disproportionate.’  29

  Guide p. 64. The warning that certainly not everything can be insured follows immediately in the text of the Guide.28

  Guide p. 65.29
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 It is important to notice that this Rule does not oblige the contracting authorities to 
take over the suggestions but only to give bidders the opportunity to come with suggestions. 

 C. The mandatory use of general conditions written jointly by employers and 
contractors 

Rule 3.9 C is on the Dutch preferred practice that general conditions come into being  after 
discussions between both employer and contractor and not one-sidedly. 

Rule 3.9 C: In cases where contract models or general terms and conditions exist for a 
particular type of contract and are drawn up jointly, the contracting authority will 
apply this in full.  

 The Explanatory Notes explain this Rule further: ‘In cases where contract models or 
general conditions exist for a specific type of contract, which have been drawn up jointly, they 
must in principle be applied in full, since this involves a balanced package of conditions. 
Consider the UAC  versions 1989 and 2012 and the UAC-IC 2005.  Project-specific 30 31

situations may make it necessary to deviate from those models or conditions, but these 
deviations must be justified.’.  

 This clause rule has rubbed the contracting authorities in the wrong way. It is found 
unacceptable by many employers subject to procurement law, that the general contractual 
freedom has been restricted. Most differences of opinion on the use of this Rule have been 
dealt with by the Commission of Procurement Experts.  The advices this Commission has 32

published have not been received well by many contracting authorities, because of the strict 
way this Rule is being applied by the Commission. It is not clear yet how the government 
courts judge on this issue. 

  Uniform Administra-ve Condi-ons 2012 (1989) are meant, the condi-ons for the tradi-onal model; compare the red book of 30

FIDIC.

  Uniform Administra-ve Condi-ons for Integrated Contracts 2005, the condi-ons for the design-build model. These condi-ons 31

are subject to a revision at this moment. The new version is expected in 2019. The yellow FIDIC book is the equivalent of this set of general 

condi-ons.

  This Commission is not a judicial Commission. The task of the Commission is to mediate between par-es in complaints rela-ng 32

to a tender and giving non-binding advice in response to complaints in connec-on with a tender. In these non-binding advices the 

Commission has shown itself to be very strict in advising on devia-ons. In most cases the Commission held the opinion that the devia-on 

was not properly explained and therefore null and void. These are only advices and par-es are not bound by them, but it has been noted 

that judges value the opinions of the Commission and tend to follow them in cases similar to the cases that came before the Commission 

and went to court aoerwards anyway or in other similar cases that went directly to the court.
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 D. Liability of contractors 

 Rule 3.9 D limits the possibility of contracting authorities to demand non limited 
liability:  

 1.The contracting authority does not require liability which is in no way limited.  

 2. When assessing which limitation of liability is proportionate, the contracting 
authority will in any event take into consideration:  

 - the risks that the contracting authority actually runs;  

 - the usual liability requirement in the relevant branch or for the order in question by 
nature and size.. 

 In the Explanatory Notes one reads the following: 

 ‘The liability section is often a source for discussion for both parties. Both parties are 
involved in the risks of the relevant assignment. Liability that is in no way limited is 
presumed not to be proportional. Liability can be limited in type, height and duration. With 
regard to the species, a distinction can be made between direct and indirect damage. Each 
assignment must be examined on the basis of the considerations at the beginning of this 
section and the specific considerations below, which restriction is proportional in the case in 
question.  

With regard to the duration, the general principle is that liability is linked to a percentage of 
the contract value of one year. For example, in the case of an implementation duration shorter 
or longer than a year, it is not always proportionate to convert liability to one year. A liability 
requirement for an indefinite period is deemed to be disproportionate.’. 

 When using the general conditions mentioned before (UAC 2012 and UAC-IC 2005) 
this rule is not problem for contracting authorities, because the liability is limited both in 
duration and in type.  Outside of the scope of these general conditions the rule will be help 33

for economic operators faced with contracts containing unlimited liability clauses which do 
occur. 

 2.4 Concluding remarks 

The principle of proportionality is powerful way to help realise the most important principle 
of procurement law, the principle of equality. Circumventing the last principle by 
disproportionate demands has been too easy in the past. But applying the principle of 

  Roughly stated and not quite accurate: in principle for both: aoer take over no liability except for hidden defects.33
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proportionality in the right way is not easy either. The Dutch Proportionality Guide gives help 
in a very concrete manner to contracting authorities and deserves to be followed 
internationally. 

3. A special form of dispute resolution - The Commission of Procurement Experts 

 3.1. Introduction 

 In order to create an accessible and quick form of dispute resolution, the Procurement 
Act of 2012  provided the basis for an alternative form of dispute resolution in procurement 
disputes: the Commission of Procurement Experts (Commissie van Aanbestedingsexperts).  34

This Commission is an independent and impartial dispute resolution forum and is established 
in 2013.  

 The Commission is an extra-judicial, free of charge, complaints review board and is, 
as noted in section 2.3, one of several forms of legal protection established for procurement 
cases. Before its creation legal protection in procurement cases was taken care of, mainly, by 
preliminary injunction proceedings for urgent, pending cases and regular follow-up 
proceedings for the determination of damages. The preliminary injunction was the only 
procedure which could be used during the procurement procedure, but it had its limitations, 
for example that only parties directly concerned by the alleged infringement of procurement 
law could file the complaint. The introduction of the procedures by the Commission makes it 
possible for a larger group of stakeholders to seek legal protection and offers a quick and 
accessible form of dispute resolution , before or even without, starting a procedure in court.  35

 It is striking to see that a large number of the complaints filed at the Commission 
concerns the time period before the submission of the tender.  In this stage of the 36

procurement procedure almost no judicial procedures are started in procurement cases. It is 

  Art. 4.27 of the Procurement Act 2012 (this act contains the implementa-on the European direc-ves on procurement) states 34

that the responsible minister encourages the establishment of a Commission that is intended to give independent advice regarding 

complaints in public procurement procedures. This ar-cle resulted in the decree to establish the Commission of Procurement Experts: 

Besluit van de Minister van Economische Zaken van 4 maart 2013, nr. WJZ / 3008668, tot instelling van de Commissie van 

Aanbestedingsexperts (Instellingsbesluit Commissie van Aanbestedingsexperts), hep://weeen.overheid.nl/BWBR0032968/2013-04-01

  More on the subject in English: F.J. van Ommeren, P. Huisman & C.E.C. Jansen, ‘Judicial and extra-judicial protec-on regarding 35

public contracts in the Netherlands’, in: L. Folliot-Lalliot & S. Torricelli (eds.), Oversight and Challenges of Public Contracts, Bruylant 2018, p. 

192-197.

  R.G.T. Bleeker en E.R. Manunza, Enkele kaneekeningen naar aanleiding van de evalua-e van de Commissie van 36

Aanbestedingsexperts, TBR 2016/37, par. 5.1. 
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this easily accessible complaints procedure that makes it possible to remedy irregularities 
early in the tender process, and still allows for successful completion of the process 
afterwards.  37

 The Commission now functions for almost five years and receives between 50 to 60 
complaints or cases a year consisting of a number of sub complaints.  The Commission and 38

its activities were evaluated in 2015.  It will be evaluated again in 2019. 39

 3.2. The aim of the Commission 

 The aim of the Commission is to enhance the quality of government procurement in 
the Netherlands by means of quick, diligent and approachable handling of complaints.  Its 40

task consists of mediation between parties in case of complaints regarding procurement 
procedures and the delivery of non-binding advice after the formal filing of a complaint.    41

 In the first evaluation of the Commission it was concluded that the Commission 
offered a welcome addition to the existing possibilities to handle procurement disputes. In 
almost half of the complaints filed with the Commission its advice contributes to solving the 
dispute. The evaluation also shows appreciation for the way in which the Commission handles 
the complaints and the quality and diligence of the procedures and its subsequent advice.  42

The motivation given in the advices itself and the internal (in comparison with other advises) 
and external (in comparison with parliamentary history) consistent an thorough motivation is 
highly valued.   43

  Hebly & Meesters, The Propor-onality principle in the Dutch Public Procurement Act, p. 270 I Country Reports EPPPL 4|201437

  In 2017 it received 59 cases and provided 36 an advice 36 -mes. A total of 407 complaints is filed in the first five years of the 38

func-oning of the Commission: heps://www.commissievanaanbestedingsexperts.nl/sites/commissievanaanbestedingsexperts.nl/files/

areeldingen/periodieke_rapportage_van_de_commissie_van_aanbestedingsexperts_14-05-2018_1_maart_2017_-_1_maart_2018.pdf.  

  The evalua-on, in Dutch, can be downloaded here..  39

 On the subject of the evalua-on, also in Dutch: R.G.T. Bleeker en E.R. Manunza, Enkele kaneekeningen naar aanleiding van de evalua-e van 

de Commissie van Aanbestedingsexperts, TBR 2016/37.

  Art. 2 sub 1 reglement CvAE40

  Art. 2 of the Decree to establish the Commission, Besluit van de Minister van Economische Zaken van 4 maart 2013, nr. WJZ / 41

3008668, tot instelling van de Commissie van Aanbestedingsexperts (Instellingsbesluit Commissie van Aanbestedingsexperts

  Evalua-e Commissie van Aanbestedingsexperts -  Eindrapport, 29 april 2015, p. 36.42

  R.G.T. Bleeker en E.R. Manunza, Enkele kaneekeningen naar aanleiding van de evalua-e van de Commissie van 43

Aanbestedingsexperts, TBR 2016/37, par. 5.2en 5.3.

https://www.commissievanaanbestedingsexperts.nl/sites/commissievanaanbestedingsexperts.nl/files/afbeeldingen/periodieke_rapportage_van_de_commissie_van_aanbestedingsexperts_14-05-2018_1_maart_2017_-_1_maart_2018.pdf
https://www.commissievanaanbestedingsexperts.nl/sites/commissievanaanbestedingsexperts.nl/files/afbeeldingen/periodieke_rapportage_van_de_commissie_van_aanbestedingsexperts_14-05-2018_1_maart_2017_-_1_maart_2018.pdf
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 3.3. Composition of the Commission 

 The Commission consist of a at least a chairman and a vice-chairman.  It’s members 44

are independent and impartial, and are appointed for a period of two years and can be re-
appointed.  They are selected on the basis of their expertise regarding public procurement 45

law and the procurement process.  At the moment, this Commission consists of three 46

members, it is presided over by a university (law) professor as the chairman, it has two 
lawyers as respectively the vice-chairman and   a member.      

 The Commission is allowed to seek assistance of one or more experts.   Those experts 47

are selected on the basis of their expertise in in the field of procurement law, the public 
procurement process, or specific knowledge in certain industries or fields.  They act as 48

advisors in specific cases and are  impartial and independent regarding their activities for the 
Commission.  A list of experts associated with the Commission is published on the website 49

of the Commission by the Chairman.  Advice given to the Commission by their experts is not 50

available for the proceeding parties or the public.    51

 The Commission has a secretary’s office to assist them and a set of regulations 
regarding the complaint procedures.   52

  Art. 3 sub 1 the Decree to establish the Commission.44

  Sub 4 of art. 3 of the Decree to establish the Commission. Commission members can be dismissed or suspended because of 45

unfitness or incompetence or other serious reasons by the minister or at their own request, Sub 5 and sub 6 of art. 3 of the Decree to 

establish the Commission.

  Sub 3 of art. 3 of the Decree to establish the Commission.46

  Sub 1 of art. 4 of the Decree to establish the Commission.47

  Sub 2 of art. 4 of the Decree to establish the Commission.48

  Sub 3 of art. 4 of the Decree to establish the Commission.49

  Sub 4 art. 4 of the Decree to establish the Commission. heps://www.commissievanaanbestedingsexperts.nl/content/50

personenregister

  Art. 11 sub 4 of the regula-ons of the Commission.51

  Reglement Commissie van Aanbestedingsexperts 1 februari 2016, heps://www.commissievanaanbestedingsexperts.nl/indienen-52

klacht/reglement-commissie-van-aanbestedingsexperts

https://www.commissievanaanbestedingsexperts.nl/indienen-klacht/reglement-commissie-van-aanbestedingsexperts
https://www.commissievanaanbestedingsexperts.nl/indienen-klacht/reglement-commissie-van-aanbestedingsexperts
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 4.4. Outline of the procedure 

 Complaints can be submitted by a large variety of stakeholders, for example 
(individual) economic operators who are (potentially) submitting tenders  and their 53

subcontractors, industry organisations representing economic operators, and contracting 
authorities and contracting entities.  Sub-contractors can submit a complaint about the 54

procurement procedure and the contracting authority, but not on the subject of  the 
relationship with their contractor.  Complaints can only be filed regarding specific 55

procurement processes, and cannot be about procurement policies of certain contracting 
authorities in general.   56

 In order to be admitted to the complaint process of the Commission, the complainant 
must beforehand file a written complaint with the contracting authority itself. If the 
contracting authority is not offered the possibility to solve the problems first, the complaint 
will not be handled with by the Commission.  The written complaint directed to the 57

contracting authority at hand must consist of a clear description of the complaint and a 
reasonable period to respond to the complaint.  

As a result of this rule of the Commission procedure, almost all contracting authorities have 
established their own complaints office. This has already resulted in a large number of 
justified complaints already recognised by contracting authorities themselves, before even 
starting a complaints procedure in front of the Commission.  58

Submitting a complaint takes place by filing an electronic/online complaints form  which 59

consist of a list of contact details and a brief and to the point description of the complaint and 
references to relevant tender documents.  Submitting a complaint is free of charge.  60 61

  Those complaints cannot be submieed on the basis of anonymity, art. 7 sub 3 of the Regula-ons. 53

  Art. 7 of the regula-ons of the Commission.54

  Art. 7 sub 2 of the regula-ons of the Commission.55

  Art. 7 sub 1 of the regula-ons of the Commission in combina-on with art. 9 sub 1h of the regula-ons of the Commission.56

  Art. 9 sub 1 of the regula-ons of the Commission.57

  R.G.T. Bleeker en E.R. Manunza, Enkele kaneekeningen naar aanleiding van de evalua-e van de Commissie van 58

Aanbestedingsexperts, TBR 2016/37, par. 5.4.

  heps://www.commissievanaanbestedingsexperts.nl/klachtenformulier59

  Art. 8 of the regula-ons of the Commission.60

  Art. 8 sub 5 of the regula-ons of the Commission.61

https://www.commissievanaanbestedingsexperts.nl/klachtenformulier
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 The decision by the Commission to deal with a complaint is given in writing to the 
complainant and contains an outline of the course of the proceedings.  Before giving an 62

advice, the Commission decides if mediation between the parties involved will take place 
beforehand. Priority will be given to complaint or sub complaints in which the advice given 
can still be of merit for the procurement procedure. The procedure itself will be in writing and 
will in principle be adversarial.   63

 The Regulations states in art. 9 a number of reasons for the refusal of handling a 
complaint by the Commission. The complainant must be informed about a refusal to handle a 
complaint in writing and the decision must be properly motivated by the Commission. One of 
the reasons to decline the handling of a complaint is the aforementioned situation in which the 
complainant has not beforehand submitted a complaint to the contracting authorities itself  64

and/or submitted a reasonable time period to respond.  Another reason to not start the 65

procedure is a pending or already finalised judicial procedure regarding the same subject of 
the complaint , more on this subject in the next paragraph. 66

 If the complaint is accepted, the Commission will start the procedure which will result 
in a written advice. The advice will state whether or not a complaint is justified. In case of a 
justified complaint the advice will also consist of advice regarding the solution of the problem 
at hand or the prevention of similar complaint in the future.  The advice will be handed over 67

to complainant and the defendant and will be published on the website of the Commission in 
anonymised form.  The advice is non-binding.  68 69

 3.5. Disadvantages  

 The procedure provided by establishment of the Commission has several 
disadvantages. One if is the lack of automatic suspension of the procurement procedure (5.1), 
the second one is the non-binding nature of the advice (5.2),  the third one are the relatively 
long processing times (5.3).  

  Art. 10 sub 1 of the regula-ons of the Commission.62

  Art. 10 sub 6 of the regula-ons of the Commission.63

  Art. 9 sub 1a of the regula-ons of the Commission.64

  Art. 9 sub 1b of the regula-ons of the Commission.65

  Art. 9 sub 1g of the regula-ons of the Commission.66

  Art. 11 sub 1 of the regula-ons of the Commission.67

  Art. 11 sub 3 of the regula-ons of the Commission and art. 12 sub 1 of the regula-ons of the Commission68

  Art. 11 sub 2 of the regula-ons of the Commission.69
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 3.5.1 No suspension of pending procurement procedures 

Filing a complaint does not automatically suspend a pending procurement procedure. 
However, the Commission can request the contracting authority to suspend the procedure 
until the Commission provides an advice.  The recent evaluation of the activities of the 70

Commission show the increasing reluctance of contracting authorities to suspend procurement 
procedures during pending Commission complaints.   In order to force a contracting 71

authority to suspend the procedure, complainants are ‘forced’ to start a preliminary 
injunction.    72

 As said before, a reason to refuse handling a complaint is a pending or already 
finalised judicial procedure regarding the same subject of the complaint.  In conjunction with 73

this rule, art. 10 sub 9 states that parties are obliged to inform the Commission immediately 
when a dispute regarding the same matter is submitted to the court. If such a court procedure 
is submitted, usually by means of a preliminary injunction, art. 10 sub 12 states the 
Commission will keep the case pending without giving an advice until the judicial procedure 
is finished.  Upon request of the presiding judge the Commission can resume the handling of 74

the complaint during a judicial procedure in order to use the advice of the Commission as 
evidence in the court case. However, in principal the judicial court procedure, takes 
precedence over the procedure in front of the Commission, and judges are reluctant to await 
the advice of the Commission.   75

  Art. 8 sub 4 of the regula-ons of the Commission.70

  According to the evalua-on of 2015, 42% of the contrac-ng authori-es were reluctant to suspend the procedure, Evalua-e 71

Commissie van Aanbestedingsexperts -  Eindrapport, 29 april 2015, p. 39. The annual report of the Commission shows an ever smaller 

number: in only 15% of the complaints submieed in 2017 the contrac-ng authority was willing to extend fatal deadlines during pending 

procedures in front of the Commission. The years prior to that show the following numbers: 50% in 2013-2014; 60% in 2014-2015; 25% in 

2015-2016; en 35% in 2016-2017, source: Commissie van Aanbestedingsexperts, vijfde periodieke rapportage, 14 mei 2018, p. 5. 

An example in which the request to suspend the procurement procedure during a pending Commission advise was rejected and a 

preliminary injunc-on was filed: Rechtbank Limburg 11 December 2014, ECLI:NL:RBLIM:2014:11487. 

  Earlier men-oned examples are: District court of The Hague (voorzieningenrechter Rechtbank Den Haag) 23 November 2016, nr. 72

C/09/521602 KG ZA 16/1383, ECLI:NL:RBDHA:2016:15833 and Rechtbank Limburg 11 December 2014, ECLI:NL:RBLIM:2014:11487.

  Art. 9 sub 1g of the regula-ons of the Commission.73

  Art. 10 sub 12 of the regula-ons of the Commission. 74

  The request at the district court in an injunc-on procedure to withhold a judicial decision un-l the Commission has given his 75

advice in the same case was dismissed in district court of The Hague (voorzieningenrechter Rechtbank Den Haag) 23 November 2016, nr. C/

09/521602 KG ZA 16/1383, ECLI:NL:RBDHA:2016:15833, also: Vzgnr. Rb. Arnhem 26 maart 2014, ECLI:NL:RBGEL:2014:2868 
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 The voluntary withdrawal of the Commission in case of a concurrent court procedure, 
is one of the main reasons parties hesitate or even decide not to file a complaint.  If a 76

contracting authority declares beforehand not to comply with a request by the Commission to 
suspend the procurement procedure, and the alleged breaches of procurement law are serious 
or time is precious, parties rather opt for an injunction procedure in front of the court, in order 
to suspend the procurement procedure.  

 3.5.2 Advice is non-binding 

In some cases another disadvantage is the non-binding nature of the advice. According to a 
quick scan performed by the Commission itself in February 2018, out of seven complaints 
which were declared (partially) justified and in which there was still time in the procurement 
proceedings to act upon the advice, five advises were not followed by the contracting 
authorities. In the other two cases the contracting authorities started a dialogue with the 
complainants, and in one of those cases a compensation for tender costs was granted. In the 
other case the contracting authority promised to review their policies.   The lack of 77

willingness to adhere to advices given by the Commission by contracting authorities has been 
found disturbing by many , although contracting authorities do not feel the obligation to 78

adhere to the advice nor see the non-binding nature as a problem.   

 The lack of legal force of an advice given by the Commission exposes one of the 
weaknesses of this form of dispute resolution.  

 Several court cases discussed the status and merit of advice given by the Commission. 
The district court of Gelderland  judged in 2014 in a case in which an advice given earlier (in 79

the same case) by the Commission was not followed. The court ruled that any advice given by 
the Commission is non-binding and that, as opposed to what was stated by the plaintiff, this 
advice is not normative nor can it solely be assessed marginally. During court proceedings the 
advice is a form of written evidence which can be evaluated by the judge, although the 
expertise of the Commission and its members can be taken into account in the valuation of the 

  R.G.T. Bleeker en E.R. Manunza, Enkele kaneekeningen naar aanleiding van de evalua-e van de Commissie van 76

Aanbestedingsexperts, TBR 2016/37, par. 5.7.

  Commissie van Aanbestedingsexperts, vijfde periodieke rapportage, 14 mei 2018, p. 5. In Rechtbank Roeerdam in 30-12-2015, 77

ECLI:NL:RBROT:2015: 9802 and Rechtbank Zeeland – West Brabant 1 may 2015, ECLI:NL:RBZWB:2015:2951 the contrac-ng authority 

ignored the Advice and the complainants started a court procedure.

  Amongst others: J.M. Hebly, Ruimte voor klachten in aanbestedingszaken, TBR 2017/120 and R.G.T. Bleeker en E.R. Manunza, 78

Enkele kaneekeningen naar aanleiding van de evalua-e van de Commissie van Aanbestedingsexperts, TBR 2016/37,

  Rechtbank Gelderland, loca-e Arnhem, 24 januari 2014, ECLI:NL:RBGEL:2014:45479
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evidence  or used to substantiate legal arguments, but that it does not imply an aggravated 80

duty to state reasons on behalf of the contracting authority.      81

However, this does not alter the fact that advices from the Commission can, directly or 
indirectly, inspire the courts.    82

 3.5.3 Processing times 

 Another disadvantages of procedures in front of the Commission, also identified in the 
evaluations, is the relatively long processing period the Commission needs to come to submit 
an advice.  The average processing time of a complaint without a fatal deadline (complaints 83

which do not have an effect (anymore) on the procedure itself), is 100 days. The average 
processing time of a complaint with a fatal deadline, is 41 calendar days. The average 
processing period of a complaint filed in the first phase of the tender before the submission of 
a bid, is 37 calendar days.   84

 The average processing period of a complaint submitted after award of the tender but 
before conclusion of the contract, therefore during the 20 day Alcatel-period, is 47 days. The 
numbers presented here are an average, but it is very likely that a complaint is filed during the 
stand still period and a decision is given after expiration of the suspensory (expiration) 
condition and the advice.  In order to  respond to the disadvantages of the long processing 85

times, the Commission has recently expanded its staff. 

  Rov. 4.5: In zijn algemeenheid is het, anders dan BAM heeo gesteld, niet zo dat een door de Commissie gegeven advies in een 80

procedure voor de civiele rechter maatgevend is en dat dat advies slechts marginaal kan worden getoetst. Het advies van de Commissie is 

niet bindend. Een opvafng die erop neerkomt dat een oordeel van de Commissie slechts marginaal kan worden getoetst, levert een 

inperking op van het recht van de par-jen hun geschil in volle omvang aan de rechter voor te leggen in een procedure die met voldoende 

waarborgen is omkleed. Voor een dergelijke inperking is geen (weeelijke) grond. Het advies van de Commissie is een geschrio waaraan in 

deze procedure vrije bewijskracht toekomt en waarmee de rechter bij de waardering van eventueel te leveren bewijs rekening kan houden. 

Dat laat overigens onverlet dat daarbij betekenis kan toekomen aan de deskundigheid van de leden van de Commissie en de daarbij 

betrokken experts. A comparable judgement regarding the status of a Commission, with reference made to the case men-oned before, 

advice was given in  Vzgnr. Rb. Arnhem 26 maart 2014, ECLI:NL:RBGEL:2014:2868.

  As stated in: Rechtbank Roeerdam in 30-12-2015, ECLI:NL:RBROT:2015: 980281

  ‘Inspira-on’ as a result of a previously given advice can be found here: Vzgnr. Rb. Zeeland-West-Brabant 6 november 2014, 82

ECLI:NL:RBZWB:2014:7530

  Evalua-e Commissie van Aanbestedingsexperts -  Eindrapport, 29 april 2015, p. 5. 83

  Those numbers can be found in the official evalua-on of the Commission in 2015: Evalua-e Commissie van 84

Aanbestedingsexperts -  Eindrapport, 29 april 2015, p. 38. 

  Evalua-e Commissie van Aanbestedingsexperts -  Eindrapport, 29 april 2015, p. 39.85
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 4.6. Concluding remarks 

 Although filing a complaint with the Commission has several disadvantages compared 
to a court procedure, especially the non-binding nature of the advice given and the non-
suspension of the procurement procedure, the work done by the Commission is generally well 
received and appreciated by tenderers. Especially the level of expertise and the reasoned and 
substantiated decisions given are of great value, not only for the applicants and contracting 
authorities but also for the increase of knowledge on procurement law and good and fair 
procurement procedures. Furthermore, the procedure is free of charge and requires an 
minimum of formalities to be fulfilled to file an complaint. Although, there are some 
contracting authorities which are of the opinion that the Commission rules mostly in favour of 
complainants, this presumption is not substantiated by numbers or research.    86

  In an interview with the chair of the commission it was said that half of the complaints were ruled as justified, Cobouw 14 86

October 2014, “klager voelt zich niet gehoord”. Or at least that proceedings in front of a regular court are generally more in favour of 
contracting authorities, Cobouw 9 November 2017, Analyse | Eiser verliest weer grote tenderzaak: Zijn rechters partijdig?
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The paper reviews the use of standard forms of construction contracts for public procurement 
in Bulgaria. 
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1. Legal framework to construction contracts in Bulgaria 

 In Bulgaria, the term “construction contract” is not defined in the legislation. All 
contracts for works and services in construction are generally subject to the rules for “the 
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contract for manufacture” (“договор за изработка”), governed by the OCA Articles 
258-269. “Under a contract for manufacture, a contractor undertakes, at his risk, to 
manufacture something in accordance with the other party’s order and the latter undertakes 
to pay remuneration.”    87

 In addition, “The special regulation for construction activity is contained in the 
Spatial Development Act  and the ordinances for its application. The requirements for the 88

persons, executing construction activity, their registration, etc. are governed by the 
Construction Chamber Act .”  SDA Article 160 (1) lists the participants in construction: the 89 90

employer; the builder (contractor); the designer; the consultant ; the physical person, 91

exercising technical control on Part “Structural”; the site manager and the supplier of 
machines, equipment and plant. 

 In addition, “Separate provisions in other special acts find application in the relations 
between the contractor and employer depending on the specifics of the particular subject of 
the construction contract (the type of project to be built – building, energy project, road 
structure, water project) or the procedure for its conclusion. Such are the Energy Act, the 
Roads Act, the Water Act, the Cultural Heritage Act, the Public Procurement Act, etc.”  92

 The Public Procurement Act (PPA)  imposes restrictions on construction contracts 93

within its ambit, in relation to variations and subcontracting. It is implementing the EU 
Directives, but in some cases the wording is much more restrictive, for example: 

➢ Article 72 of the Directive stipulates that Contracts and framework agreements may be 
modified without a new procurement procedure when the overall nature of the 
contract or the framework agreement is not altered, while the PPA narrows the 
requirement, forbidding alteration of the subject (object), thus creating difficulties in 
many cases. 

 Obligations and Contracts Act, (1950) 2 SG (State Gazette), last amended (2018) 42 SG. Article 258.87

 Part III “Construction” of the Spatial Development Act (2001) 1 SG, last amended (2017) 13 SG.88

 Construction Chamber Act (2006) 108 SG, last amended (2017) 92 SG89

  Zahari Tormanov, The contract in construction and the real estate deals, SIBI, Sofia, 2012, page 11990

 In 1999 the State transferred some of its building control duties to private consulting companies, then 91

licensed, presently registered by the Government. To qualify for registration, they must have architects, 
engineers and lawyers in the mandatory ‘Lists of qualified staff’, meeting the minimum criteria for professional 
experience.

 Miroslav Dimitrov, The construction contract, SIBI, Sofia, 2012 page 2592

 Public Procurement Act (2016) 13 SG, last amended (2018) 4993
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“The construction contract as a contract for manufacture has two essential terms – the 
subject or object, to be constructed or improved, and the remuneration of the contractor.”  94

The subject is defined usually referring to a concept or more developed design. The 
remuneration to which the contractor is entitled under a manufacture contract does not have to 
be determined in detail ; it is enough to be clear that the contractor is entitled to payment. 95

OCA Article 258 includes simply the obligation “to pay remuneration”, not mentioning 
“agreed” remuneration. 

 The specific characteristics of construction contracts include: 

➢ The construction contract is in most cases a commercial transaction, in the ambit of 
the Commercial Act, thus the contractor must “exercise the care which a good 
merchant would” . 96

➢ A requirement of the SDA is a construction contract to be concluded in writing.   97

➢ Mandatory provisions related to building control govern the responsibilities of the 
parties, including the formal documenting of the execution of the works . 98

 The civil law principle of freedom of contract allows the parties to agree that 
responsibility for elaborating and approving the design and securing the necessary permits 
will be transferred to the contractor. Normally, where responsibility for securing the approval 
of the design and permits is shifted to the contractor, the contract will require the employer to 
grant the contractor authority to act on its behalf. 

 In any case, regardless of which party is contractually responsible for design, its 
elaboration may be done only by a designer authorised in accordance with the Bulgarian 
legislation. The designer is also required to perform designer’s supervision during the 
construction process.  99

2. Use of standard forms for public procurement 

  n (6) page 9894

 Supreme Court of Cassation Decision 404-2000-V Civil College95

 Commercial Act (1991) 48 SG, last amended (2017) 102 SG, Article 302.96

  SDA, Article 160 (2)97

  SDA, Article 170 (1) 98

 Bulgarian Chapter of the Studies in European Construction Law (ESCL 2015), developed by the BSCL in 99

2016, to be included in the ESCL book next edition, https://ibr.nl/site/assets/files/8459/bulgaria.pdf, visited 6 
September 2018

https://ibr.nl/site/assets/files/8459/bulgaria.pdf
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 There are no standard forms of construction contract in general use in Bulgaria. 

 The international financing institutions (for example EBRD, KfW) usually require 
FIDIC Conditions of Contract to be used. FIDIC forms started to be used in the EC pre-
accession programmes PHARE and ISPA 20 years ago. 

 In 2016, at the request of the Bulgarian Construction Chamber, the BSCL developed 
Contract Agreements and Particular Conditions for the FIDIC Red  and Yellow  Books, 100 101

harmonized with the national legislation. 

 At present, FIDIC forms are used by the Ministry of Environment and Water, on 
projects financed by the EBRD, highway projects with EC co-financing and private projects 
with foreign clients. The Ministry of Regional Development and Public Works is expected to 
follow. 

 In 2016 the Bulgarian Public Procurement Agency (PPA) published for consultation a 
set of draft standard forms for construction contracts, intended to become mandatory for 
public procurement. The proposed forms were criticized by construction law experts and did 
not enter into force. In June 2017, the same agency published draft standard forms for the 
design and construction of waste water treatment plants and other water and sewerage 
infrastructure, using the FIDIC 1999 Red and Yellow Books General Conditions. 

 In April 2018, the Construction Chamber invited the NGOs in the sector to form task 
groups for improvement of the construction legislation. A PPA Task Group chaired by me 
was formed as well, with representatives from the Construction Chamber, BSCL, Chamber of 
Engineers in the Investment Design, Bulgarian Association of Consulting Engineers and 
Architects, Union of Architects in Bulgaria, Chamber of Engineers in Bulgaria, etc. The PPA 
Task Group recommended the use of standard forms for construction contracts and some 
amendments of the PPA, simplifying the selection procedure, subcontracting and 
modifications. 

 On 4th September 2018, the Minister of Finance approved tender documents for the 
water sector Programme “Environment 2014-2020” and Programme “Development of Rural 
Regions 2014-2020”, using the FIDIC Red and Yellow Book 1999 General Conditions.  102

 FIDIC 1999 Conditions of Contract for Construction100

 FIDIC 1999 Conditions of Contracts for Plant and Design Build101

  Published by the PPA, http://www.aop.bg/fckedit2/user/File/bg/obraztzi/razpechatvane2/102

Zapoved_04092018.pdf, visited 6 September 2018
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3. BSCL Contract Agreements and Particular Conditions for the FIDIC Red and 

Yellow Books 

 The first item of the Contract Agreement specifies the subject (object) of the contract, 
including the name of the project and the works to be executed . 103

 The Particular Conditions amend and supplement the FIDIC 1999 General Conditions, 
introducing the mandatory “Author’s Supervision”, performed by the designer and adding to 
the Engineer’s duties and authority the obligations of the Consultant, exercising building 
control under the provisions of the SDA. 

 A new Sub Clause defines the “Warranty Period”, which shall be not less than the 
minimum periods, envisaged under the SDA regulation . 104

 A new Clause 4.26 [Order Book] is introducing the mandatory SDA requirements.   105

 The mandatory provisions of the health and safety legislation are implemented in the 
amendment of Clause 6.7: the functions of “Health and Safety Coordinator” shall be performed 
by the Engineer; the “Health and Safety Plan” shall be updated by the Contractor. 

 The Commencement Date shall be the date of the Protocol for Construction Site 
Opening according to the requirements of the relevant SDA regulation.  106

 The Taking-Over Certificate shall be issued after a Protocol for findings for 
ascertaining the fitness of the construction for acceptance according to the SDA, is signed.  107

 A standing Dispute Adjudication Board is replacing the ad-hoc one in the Particular 
Conditions of the Yellow Book, developed by the BSCL. 

4. Standard forms for framework contracts 

 Framework contracts are used in Bulgaria for repairs and rehabilitations of schools, 
roads, railroads, public utilities, energy efficiency projects, financed with public funds. 

 This may include demolition, renovation, rehabilitation, repair, reconstruction, construction, etc.103

 10 years for structures, 8 years for infrastructure, 5 years for finishing and other works pursuant to Ordinance 104

2 from 2003 of the Ministry of Regional Development and Public Works

 The Contractor shall keep the Order Book for the Works, where the instructions of the Designer are entered.105

 Pursuant to the BSCL Particular Conditions Clause 8.1 [Commencement of Work]106

 Pursuant to Sub-Clause 1.1.3.5 of the BSCL Particular Conditions. In some cases, public authorities stipulate 107

the Taking-Over Certificate to be issued after the Permit to Use, which is unfair, since the Contractor cannot 
control the state commissioning procedures, initiated by the Employer after the completion of the Works.
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 One commentator on framework agreements in Bulgaria concludes, that “Perhaps the 
insufficient knowledge of the essence and the advantages of the framework agreements is a 
reason they to be concluded relatively rarely for the public procurement in Bulgaria.” She 
notes the benefits of framework agreements for the taxpayers, contractors and especially for 
the innovation and competitiveness of SMEs . 108

 In order to have a collaborative working environment, all participants in the 
construction process may sign an alliance contract. This will ensure easier project 
management, providing tools for the mandatory early warning. Presently the framework 
agreements for public works in Bulgaria are only for construction works or only for design or 
supervision services, which cannot bring the benefits of the framework alliance agreements. 
Also, the public clients do not use them for innovations and cost saving. 

 Framework alliance contracts have potential in Bulgaria. They can support BIM  and 109

can facilitate the transfer of data and know-how on projects constructed with public and 
private funds. 

 In March 2017 BSCL signed a license agreement with the English Association of 
Consultant Architects (ACA) and the FAC-1 author Professor David Mosey for the translation 
and adaptation of the Framework Alliance Contract to comply with Bulgarian law. The FAC-1 
is a standard form unlike any other, creating a long-term basis for awarding and integrating 
any types of works, services and supplies.  110

 A BSCL FAC-1 Task Group, led by the lawyer Boyana Milcheva, created the 
Bulgarian language version of FAC-1 and Schedule 6 Part 1 Legal Requirements in English, 
stating the amendments necessary for FAC-1 to comply with Bulgarian law, to be used with 
the English 2016 Edition, published by and available from the ACA. 

5. Legal issues affecting an alliance in Bulgaria 

 The OCA good faith provisions enable collaborative work in construction. 

 Since framework alliance contracts have significant potential for public works, the 
interpretation of the PPA restrictions is seen as the main hindrance for their implementation in 
Bulgaria: 

 Nora Moskova, Framework Contracts, PhD Dissertation at the University for National and International 108

Economy, 2013, p 230

 BIM (Building Information Modeling) is a set of systems that create digital 3D models, intended to provide 109

more accessible and versatile design and cost data to identify efficiencies and improvements throughout the life 
of a built facility.

 David Mosey, FAC-1 Framework Alliance Contract Briefing Paper, Centre of Construction Law King’s 110

College London, 2016
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➢ The PPA Article 81 (2) stipulates that a framework agreement is concluded for the 

period (up to 4 years), with the goal the conditions of the contracts to be determined, 
including with regard to the prices and if possible for the foreseen quantities. Many 
public procurement employers interpret the provision for agreement of the price 
conditions as mandatory tendering with fixed rates and prices. Some of them consider, 
that framework agreements make projects more expensive, where the same prices are 
used for a long period, even in a continuous deflation and/or reduced market prices. 
The same narrow interpretation applies for the application of the direct award 
procedure pursuant to Article 82 of the PPA, where all conditions have to be stipulated 
before signing the framework agreement. Being afraid of possible sanctions as a result 
of audits, many public employers are cautious and restrictive. They are not much 
interested in the reduction of the public spending. Corruption is another factor 
stimulating higher prices. 

➢ According to Article 81(6) of the PPA additional members cannot join the framework 
agreement. 

➢ The restrictive procedures for subcontracting do not allow re-negotiation of the terms 
and agreements. This limits the possibility for supply chain collaboration. 

 Another legal issue arises from the Bulgarian Protection of Competition Act: the 
exchange of specific business information between competitors could be treated as a 
violation.  111

 Also, according to the Bulgarian law, in case that several persons undertake 
obligations under a commercial transaction, they would be jointly liable, unless otherwise 
explicitly agreed.  112

6. FIDIC and BIM 

 The FIDIC 2017 Edition published “Advisory Notes to Users of FIDIC Contracts 
Where the Project Uses BIM Systems” . FIDIC considers its contracts designed to be fair to 113

all parties and suitable for use with projects applying BIM, providing that the parties 

 Protection of Competition Act (2008), 28 SG, last amended (2015) 56 SG, Article 37 (1) It is forbidden to 111

learn, to use or to disclose a business or trade secret, contrary to the good faith commercial practice. (2) The 
use or disclosure of a manufacturing or commercial secret shall be prohibited, even if it is learned or 
communicated, provided it is not used or disclosed.

 Commercial Act, Article 304112

 FIDIC 2017 Red, Yellow and Silver Books113
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recognize the difference in approach and use the contract appropriately. FIDIC recognizes 
that: 

• BIM is well suited for integrated project delivery, including DB projects where early 
proactive involvement of the designer, contractor and employer are essential; 

• Where advanced levels of BIM are used, operation and maintenance elements may be 
added; 

• A qualified individual is to be assigned to manage the combined model, separate from 
the project manager’s role; 

• Subcontractors should be bound by the BIM Protocol and Execution Plan. 

 Besides the BIM Protocol and a BIM Execution Plan, FIDIC recommends a thorough 
review of minimum 29 Sub-Clauses drafting the Particular Conditions for the Second Edition 
Yellow Book. 

7. Potential for use of FAC-1 with FIDIC Conditions of Contract in public 
procurement 

 FAC-1 can be the umbrella for several FIDIC contracts for works and services, as 
presented below, thus simplifying the project management of the procurement. The overall 
integrated project management shall be facilitated with tools for the mandatory early warning, 
innovations and cost saving. FAC-1 can support BIM, enabling the transfer of data and know-
how on projects constructed with public funds. It will regulate the involvement of the project 
participants much better than a BIM Protocol. 

 Promoting FAC-1 in Bulgaria, BSCL is introducing the UK strategies for partnering 
and supply chain collaboration: “Early Contractor Involvement”, “Two Stage Open Book” and 
“Soft Landings”.  114

 A multi-party FAC-1 contract can be created by one or more Clients (FIDIC 
Employers) with a group of contractors, consultants, designers and suppliers of equivalent or 
different disciplines, engaged in similar or related projects, which together comprise the 
Framework Programme.  

 FAC-1 enables increased transparency and improved efficiency through data sharing, 
stronger joint commitment to shared Objectives, improved joint engagement with the Supply 

 BSCL, Рамков договор на Алианса FAC-1, SIBI, Sofia, 2018, Preface114
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Chain and with Stakeholders, collective self-regulation through the Core Group and more 
open measurement against agreed Targets and motivation to earn agreed Incentives. The 
Alliance Members can work together to seek improved value and improved Supply Chain 
relationships. 

!  

 A multi-party FAC-1 contract can be created where one or more Clients work with one 
tier 1 contractor and its tier 2/3 Supply Chain of subcontractors and consultants, in order to 
build fully integrated relationships that maximise the contributions from all Supply Chain 
members. 



European Society of Construction Law  
International Conference Proceedings  

2018

!   
FAC-1 can establish improved mutual commitments additional to individual Project 
Contracts, using Supply Chain Collaboration to achieve Improved Value through longer term 
and/or larger scale Supply Chain Contracts and greater involvement of Supply Chain 
members in the planning of work and other improved Supply Chain commitments and work 
practices. 

!  

 FAC-1 benefits are great not only for frameworks, but also for integration of major 
infrastructure projects, divided usually in lots and/or sections, due to specialization and/or 
different financing sources. Employers not ready to create a full multi-party Alliance can enter 
into a linked FAC-1 contract with each appointed consultant, contractor, supplier. Consistent  
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 FAC-1 Framework Documents, supported by the Alliance Manager, establish shared 
Objectives and encourage a collaborative approach to agreed Alliance Activities. 

!  

 Alliances and BIM need successful pilot projects in Bulgaria. It is of upmost 
importance the public clients to refocus from the spending of more public money with 
restrictive procedures, to the support of efficiency and innovation.  

8. Conclusion 

Standard forms were not traditionally used in Bulgaria, but FIDIC Conditions of Contract 
have been applied in the last 20 years and the construction sector understands the benefits of 
their use. FIDIC forms shall be mandatory used for public procurement on two Operational 
Programmes 2014-2020. 

FAC-1 gives new opportunities for the implementation of BIM and other best practices in 
Bulgaria. FAC-1 can be used to integrate FIDIC contracts in public procurement. Further 
alignment of the PPA and its application with the EU strategy is recommended. 
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A Critical View on the  Implementation process of the European Public 
Procurement Directives in Romanian Construction Field 
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The Public Procurement has beed evolving a lot in the last decades, especially after 
the last economic crisis, the states assuming their roles of main investors in some strategic 
sectors, one being maybe the construction field. 

 European Union identified the need of reviewing the European legislation in public 
procurement and came with new directives, mainly to adapt to the new challenges raised by 
the Europe 2020 strategy for smart, sustainable and inclusive growth. 

 The new developments at European Union level, especially the effects of Brexit, 
forced the member states and the institutions to answer more questions about the 
standardization of the public procurement, some considering that he new Directives issued in 
2014 might block the process of restarting the European economy. There are public 
procurement professionals who welcomed the new lines presented by new acts, considering 
some of the provisions leaded to more transparency and competition, result in better public 
investments.  

 Romania was one of the states which implemented the directives just at the limit of 
expiring term, but came, from that moment, with several substantive amendments which 
raised questions about the real understanding of directives’s goals. 

 Keywords: 

 Public Procurement, Construction Contract, European Directives, Litigation, 
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 The life has changed fundamentally in European Union, especially after the crisis, 
forcing the European Commission to propose in 2011 a series of measures having as main 
objective the consolidation of the single market.  The first act came with 12 levers to boost 115

growth and the second one  which had as main objective to exploit the untapped potential of 116

the single market all being developed in parallel with the Europe 2020 strategy , one which 117

has as main purpose to open the eyes of the main important European actors on critical 
aspects of our society and economy and open the doors of sustainable growth based on 
science and innovation, but taking into account the issues related to environment protection, 
employment and social cohesion. 

 One of the fields taking care of the fulfilment of the objectives stipulated in the above 
acts and strategies is public procurement and the change of view on the European economy 
brought this area in the situation of being forced to adapt to the new perspective and try to 
reformulate some of the main principles in spending public money. We have to understand 
that the state is the main investor and the only one being able to assume the role of promoter 
whenever such changes are to be happening and by that, we need to analyse how the main 
field of state’s action has adapted. 

 The European Commission, with the other two decisional institutions, the European 
Parliament and Council of European Union has developed starting 2004 several directives in 
the field of public procurement  which brought new, more flexible and non- discriminatory 118

award procedures with the intention to increase competition at EU level  119

 European Commission, Single Market Act I, Twelve levers to boost growth and strengthen confidence 115

"Working together to create new growth" , https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:

52011DC0206&from=EN

 European Commission, Single Market Act I, Together for new growth , https://eur-lex.europa.eu/legal-content/116

EN/TXT/PDF/?uri=CELEX:52012DC0573&from=EN

 European Commission, Europe 2020 - A European strategy for smart, sustainable and inclusive growth, 117

h t t p : / / e c . e u r o p a . e u / e u 2 0 2 0 / p d f / C O M P L E T % 2 0 E N % 2 0 B A R R O S O % 2 0 % 2 0 % 2 0 0 0 7 % 2 0 -

%20Europe%202020%20-%20EN%20version.pdf

 Directive 2004/18/EC on the coordination of procedures for the award of public works contracts, public 118

supply contracts and public service contracts 

Directive 2004/17/EC coordinating the procurement procedures of entities in water, energy, transport and postal 
services sector 

Directive 2009/81/EC on the coronation of procedures for the award of public works contracts, public supply 
contracts and public service contracts by contracting authorities or entities in the fields of defence and security

 Ada Popescu, Mihaela Onofrei, Christhopher Kelley, An overview of European good practices in public 119

procurement, Eastern Journal of European Studies, Volume 7, Issues 1, June 2016, p. 84
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 The analysis of the directives’ implementation and how the members states understood 
to react to the provisions leaded to a reposition of the European Commissions which, in 
connection with the debates on the single market, came with an important legislative package 
of directives in the field of public procurement and, despite many impediments from the 
national level, especially due to the new administrative costs raised by the implementation ,  120

they were adopted by the Council of European Union, together with the European Parliament, 
at the beginning of 2014, containing three new Directives, 2014/23/EU  (concessions), 121

2014/24/EU  (classic), 2014/25/EU  (sectorial), subsequently completed by a new 122 123

directive on electronic invoicing in public procurement , while establishing that Directive 124

2007/66/EC , respectively the Remedies Directives, remain applicable.   125

 The national actors started questioning the standardization of the public procurement 
at European level, some of them considering that he new Directives issued in 2014 might 
blocked the process of restarting the European economy and destroying the main objective for 
which the new legislative package was launched. On the other hand others welcomed the new 
lines presented by the European acts considering some of the provisions might have leaded to 
more transparency and competition which will result in better public investments. Which of 
the two opinions were right, only the near future will tell us. We can only have a short 
analysis of the implementation effects and realize that the majority of Member States, but 
especially east-European countries have real problems in applying the implemented 
Directives and some still do not comply fully with the intended objectives . 

  

  Ada Popescu, Mihaela Onofrei, Christhopher Kelley, An overview of European good practices in public 120

procurement, Eastern Journal of European Studies, Volume 7, Issues 1, June 2016, p. 84

 Directive 2014/23/EU of the European Parliament and of the Council of 26 February 2014 on the award of 121

concession contracts, OJ L 94, 28.3.2014  

 Directive 2014/24/EU of the European Parliament and of the Council of 26 February 2014 on public 122

procurement and repealing Directive 2004/18/EC , OJ L 94, 28.3.2014,  

 Directive 2014/25/EU of the European Parliament and of the Council of 26 February 2014 on procurement by 123

entities operating in the water, energy, transport and postal services sectors and repealing Directive 2004/17/EC, 
OJ L 94, 28.3.2014

 Directive 2014/55/EU of the European Parliament and of the Council of 16 April 2014 on electronic 124

invoicing in public procurement, OJ L 133, 6.5.2014

  Directive 2007/66/EC of the European Parliament and of the Council of 11 December 2007 amending 125

Council Directives 89/665/EEC and 92/13/EEC with regard to improving the effectiveness of review procedures 
concerning the award of public contracts, OJ L 335, 20.12.2007,  
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 Romania implemented the directives in 2016, just after implementation period, by 
some important pieces of legislation, three laws  and three Government Decisions, through 126

which it transposed the new directives, as well as new law implementing the Remedies 
Directives .  127

 Also, in the same year, 2016, the Parliament adopted a law which instituted a new 
mechanism for the prevention of the conflict of interest in the award of public procurement 
contracts, which offered to the National Integrity Agency the legal basis to constitute an 
integrated computer-based system for the prevention and the identification of any potential 
conflict of interest, called the Prevention System.  

 The new legislative package brought significant substantive and procedural changes to 
a complex and painful procurement process in Romania. All this in the context of entering the 
second period of accession of structural funds after some years in which the statistics show a 
weak allocation for the main programmes, especially big infrastructure and environment, 
from where the construction industry is expecting the main income. 

 Still, the way, a quite fast implementation procedure which started very late, the 
objectives of the directives were fulfilled by the national legislation is still debatable and the 
way the Romanian legislator understood to intervene on the initial legislative package leading 
like one year after the entering into force of the new legislation, to a a need of correlation, 
modify or erase important texts in order to insure the that the procurement procedures were 
coherent, flexible and easy applicable.  128

 The Romanian Government started from 2017 a dangerous amending process of the 
implementing measures from the year before, mostly though Government Decisions or 
Emergency Ordinances, normative acts which have as main objective procedural and not 
substantive measures, affecting by that the main principles enacted initially. 

 The European Public Procurement Directives and, by effect, the legislative acts 
implementing them offered us a new system with different views on the market, on growth 
and how should be allotted the public money.   

 Law no. 98/2016 on public procurement  126

Law no. 99/2016 on sectorial public procurement 

Law 100/2016 on works and service concessions

 Law 101/2016 on  corrective mechanisms and contestation procedure in public procurement127

 Irina Alexe,  Mihai Sandru, Remarks Concerning Amendments Brought in 2017 to Romanian Legislation in 128

the Field of Procurement, Curentul Juridic, 2018, p. 125
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 I still consider that, maybe one of the most important change brought by the EU rules 
is the principle “value for the money” defined as “the best mix of quality and effectiveness for 
the least outlay over the period of use of the goods or services bought”, provision transposed 
by the Romanian legislator under the pressure of the negative effects of the old provisions 
which stated the “lower price” or the “most economically advantageous offer” as the 
awarding criteria raised various interpretations and blocked numerous procurement 
procedures. So, the new legislation indicates the contract will take into account the criteria 
which is based either on the final cost of the entire life of project or on „best value for 
money”, including quality aspects, environmental and/or social, but we have to say that after 
an analysis of the last months, the public authorities are still under the governance of the 
lowest price and the fear of future sanctions makes them depart from Directives ‘goals.  

 There was a hope for jurisprudence and doctrine to lead to a change of culture of both 
the contracting authorities and controlling institutions in applying as easy solution the ”lowest 
price” offer by sustaining a long term analysis of the project with the purpose of seeing the 
real final costs, but the last years have proven that this process will take much more time and 
resources, as most of the actors involved do not hold the capacity or stability to have a long 
term view. 

 Another important change brought by the new pieces of legislation regards the 
thresholds to be observed in public procurement procedures. Thus, the initial form of the law 
provided for public procurement contracts / framework agreements whose value, excluding 
VAT, is equal to or greater than: aprox. 5 million euro for public contracts/framework 
agreements for works and 130.000 euro for public contracts/framework agreements for 
products and services. The contracting authority had the right to directly purchase products or 
services where the estimated value of the acquisition, net of VAT, is less than 30.000 euro or 
works, where the estimated value of the acquisition, net of VAT, is less than 100.000 euro. 

 The Romanian Government came in 2017 and decreased the values initially provided 
in the law, explaining that those values created difficulties in the preparation and operation of 
projects, but there was a feeling in the market that the contracting authorities wanted to 
control more the awarding procedure. 

 To avoid delay in the procurement procedures and bail was introduced. Thus, request 
suspension of the award procedure or performance of the contract can be made only in 
justified cases and by avoiding an imminent damage, but conditioned by the issue of a 
warranty which value will be calculated based on the estimated value of public procurement 
contract. The court may suspend the awarding procedures if the plaintiff secures the payment 
of a bail in amount of 2% of the contract value. The consortium members may now 
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individually submit challenges to the National Council for Solving Complaints, an 
independent body with administrative-judicial activity seated in Bucharest, designed to 
resolve public procurement disputes. The plaintiff must deposit a guarantee of 1% of the value 
of the contract. 

 The amending legislation ”played” a little with the bail provision, firstly trying to 
enforce a very restrictive one, but, after notifications received from the European 
Commission, it established a more eligible one, but with a much more complex procedure to 
deposit it, creating difficulties to economic operators to exercise their right to contest. 

 The implementing legislation provided two new awarding procedures: the innovation 
partnership, which is used for innovative solutions and the simplified procedure, used for the 
contracts with a reduced value. The national institution which supervises the entire public 
procurement process had to intervene in the period following the implementation of the new 
legislative package to sanction public authorities for mistaking the new simplified procedure 
with the direct purchase of products and services described above and it can be noticed that 
the number of the tenders’ avoidance is declining so we may conclude that the new procedure 
offered to us by the Directives starts to be understood. 

 An awaited legislative instrument was the amending of the contract, which under the 
old light of the law was very difficult and questionable, but the new provisions indicated 
clearly that the contract can be amended during the course of its execution without a new 
awarding procedure. The amendments can refer to the value of the agreement or other aspects, 
including the change of the contractor. Thus, the change of the contractor can be made if this 
option was provided in the agreement or upon early termination of the agreement the existing 
contractor has assigned its contracts with sub-contractors to the awarding authority. Also, the 
new provisions regulate that if the concession agreement provides for the option of the 
investors to assign the agreement to a new operator, such new operator will have to fulfil the 
qualification and selection criteria provided by the awarding documentation. 

 The above mention, next to the text by which permits the contracting authority to 
perform direct payments to subcontractors we consider offered the investors the chance to 
save the projects, our last years’ experience being of many important public projects blocked 
and under litigation or arbitration mainly to the impossibility of the contracting parties to 
continue the execution of the works with some of the important and capable subcontractors 
after the main contractors entered insolvency. Still, the last years have proven that in practice 
is very difficult to continue the works with the declared subcontractors, the minimum initial 
requirements, among them the clear indication of the subcontracting companies, affecting the 
possibility of saving projects. 
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 This article intends to offer a critical view on how the Public Procurement Directives 
enacted in 2014 were implemented in Romania, but, mostly, how the Romanian Government 
understood to intervene every year on the legislative package, a view how one of Member 
States mostly affected by the new public procurement European legislation is dealing with the 
new principles of projecting and spending public European/national budgets. 
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	FAC-1 can be the umbrella for several FIDIC contracts for works and services, as presented below, thus simplifying the project management of the procurement. The overall integrated project management shall be facilitated with tools for the mandatory early warning, innovations and cost saving. FAC-1 can support BIM, enabling the transfer of data and know-how on projects constructed with public funds. It will regulate the involvement of the project participants much better than a BIM Protocol.
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	FAC-1 enables increased transparency and improved efficiency through data sharing, stronger joint commitment to shared Objectives, improved joint engagement with the Supply Chain and with Stakeholders, collective self-regulation through the Core Group and more open measurement against agreed Targets and motivation to earn agreed Incentives. The Alliance Members can work together to seek improved value and improved Supply Chain relationships.
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	FAC-1 benefits are great not only for frameworks, but also for integration of major infrastructure projects, divided usually in lots and/or sections, due to specialization and/or different financing sources. Employers not ready to create a full multi-party Alliance can enter into a linked FAC-1 contract with each appointed consultant, contractor, supplier. Consistent   FAC-1 Framework Documents, supported by the Alliance Manager, establish shared Objectives and encourage a collaborative approach to agreed Alliance Activities.
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	Conclusion
	Standard forms were not traditionally used in Bulgaria, but FIDIC Conditions of Contract have been applied in the last 20 years and the construction sector understands the benefits of their use. FIDIC forms shall be mandatory used for public procurement on two Operational Programmes 2014-2020.
	FAC-1 gives new opportunities for the implementation of BIM and other best practices in Bulgaria. FAC-1 can be used to integrate FIDIC contracts in public procurement. Further alignment of the PPA and its application with the EU strategy is recommended.
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