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Introduction
Human societies across the globe have established progressively closer contacts over many cen-

turies, but recently the pace has dramatically increased. Jet airplanes, cheap telephone service, 
email, computers, huge oceangoing vessels, instant capital flows, all these have made the world 
more interdependent than ever. Money, technology and raw materials move ever more swiftly 
across national borders. As a result, laws, economies, and social movements are forming at the 
international level. 

Many politicians, academics, and journalists treat these trends as both inevitable and (on the whole) wel-
come. But for billions of the world’s people, business-driven globalization means uprooting old ways of life and 
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threatening livelihoods and cultures. The global social justice movement, proposes an alternative path, more 
responsive to public needs. 

Main body
Business law is globalizing fastest of all, as nations agree to standard regulations, rules and legal practices. 

There are number of technology developments that clearly have their direct reflection and affect on the con-
struction industry. It is almost trite to note that the world economy is becoming globalized and that this is 
affecting the construction industry. However, people have different views on the subject. Developing countries 
represent substantial new markets in areas in which local industry capacity may be inadequate to meet demand. 
Construction law is closely related to contract law, which is the main source of development of market economy. 
In this aspect construction law, construction market and market economy are closely related to the business 
sphere and environment, undividable part of which comes to be market freedoms. 

 The relations between internal market freedoms (the so-called „fundamental freedoms”) and fundamental 
rights is a recurring question in EU law1. In recent years, after rulings, such as Schmidberger, Omega, Viking, and 
Laval, attempts to provide a framework for approaching and resolving clashes between fundamental freedoms 
and fundamental rights, have acquired a special urgency2. The dominant focus in the literature is on what hap-
pens when free movement and fundamental rights pull in different directions. Yet, the question of whether 
fundamental freedoms should be regarded as fundamental rights also deserves close scrutiny. It is especially 
important to understand the implications of this classification since the EU Charter of Fundamental Rights 
appears to treat some, but not all, fundamental freedoms as fundamental rights3. The view that fundamental 
freedoms should be linked to fundamental rights, as we have seen, is buttressed by the introduction of EU 
citizenship, which has placed individuals qua citizens at the heart of free movement law. This brings us to the 
second thesis, which we have named the convergence thesis, as it encapsulates the views of those who see in 
that link a strong argument in favor of convergence between the four freedoms. The other crucial contention 
that can be derived from this view is that it – apparently – allows one of the traditional constraints of free 
movement law – the wholly internal rule – to be loosened. In particular, the Charter seems to regard the free 
movement of persons4 and services5 as fundamental rights, but not the free movement of goods or the free 
movement of capital. A similar approach is exhibited in the case law: while the Court recognizes the funda-
mental rights character of free movement of persons, it does not appear to extend that characterization to the 
entirety of free movement law. Though the problem of free movement comes to be the most important in the 
globalizing world it seems to consider that the solution is to some extent found in Case law. The problem of free 
movement is to some extent atracted in EU directives, which led to solve especially the problem of free move-
ment of capital, services and goods. „Free movement of persons, services and capital ”. The regulation currently 
in force, i.e. Article 49 of Treaty on the Functioning of EU (hereinafter TFEU) „restrictions on the freedom of 
establishment of nationals of a Member State in the territory of another Member State shall be prohibited”, 
has not changed since 1957, when these rules were first established, however it could fairly be stated, that it has 

1 The term „fundamental freedoms” captures the EU internal market freedoms enshrined in the provisions on free move-
ment of goods, free movement of persons, services, and capital in Title II and IV of Part Three (“Union Policies and Internal 
Actions”) of the Treaty on the Functioning of the European Union. Consolidated Version of the Treaty on the Functioning of 
the European Union, pt. 3, tit. II & IV, Mar. 30, 2010, 2010 O.J. (C 83) 47 [hereinafter TFEU]. 
2  chmidberger v. Österreich, CJEU Case C-112/00, 2003 E.C.R. I-5659 [hereinafter Schmidberger]; Omega Spielhallen v. 

Oberbürgermeisterin der Bundesstadt Bonn, CJEU Case C-36/02, 2004 E.C.R. I-9609; Laval un Partneri Ltd. v. Svenska 
Byggnadsarbetareförbundet, CJEU Case C-341/05, 2007 E.C.R. I-11767; Int’l Transp. Workers’ Fed’n v. Viking, CJEU Case 
C-438/05, 2007 E.C.R. I-10779. See generally, OXFORD INST. OF EUR. AND COMPARATIVE LAW, THE PROTEC-
TION OF FUNDAMENTAL RIGHTS IN THE EU AFTER LISBON (Sybe de Vries, Ulf Bernitz & Stephen Weatherill eds., 
2013); Verica Trstenjak & Erwin Beysen, The Growing Overlap of Fundamental Freedoms and Fundamental Rights in the 
Case-Law of the CJEU, 35 EUR. L. REV. 293 (2013). 

3 See, Charter of Fundamental Rights of the European Union, Dec. 18, 2000, 2000 O.J. (C 364) 1. 
4 Id. art. 45, at 19. 
5 Id. art. 15, at 11. 
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not yet produced its full effects6. The present article actually has the problem to analyse and clear up the prob-
lems of free movement in the aspect of developing globalizing world especially in the sphere of construction 
law, taking into acount the wide range of use of construction services in the modern world. We actually analyze 
the most recent European developments of the company mobility, starting with the principle established by 
the European Court of Justice in the Daily Mail case (paragraph 19)7 according to which the States are the only 
ones capable of determining the rules concerning the registration of companies: in that regard it should be 
borne in mind that, that unlike natural persons, companies are creatures of the law and, in the present state of 
Community law, creatures of national law. They exist only by virtue of the varying national legislation which de-
termines their incorporation and functioning. Without mentioning the whole body of case-law of the European 
Court of Justice, it must be underlined that in the unseen competition between the EU institutions, the Court 
of Justice has had a fundamental role in the definition of content (a recent example is Winner Wetten Case8) 
or boundaries of the freedom of establishment in relation to national law (for example the Cartesio case9). In 
nowadays construction service developement the problem has the wide discussion taking also into acount the 
fact of establishment of companies around EU territory. For many years the market economy and international 
trade, construction industry were developing in national level, and there was no tendency to go abroad, across 
the borders of national level. But as it was mentioned above, the globalization had its direct influence on market 
economy and in nowadays life the problems of clear legal regulations concerning the internal market as well as 
in consruction industry have the greatest importance, especially taking into account the fact of importance of 
construction law and legal regulations in construction industry. Though, it might be honest to mention, that 
main problematic issues, related to internal market and market economy, also have their direct influence on 
construction industry. In this aspect we are closely relating to the problem of establishment of construction 
companies in multinational/transnational/level as a consequence of globalized trends of developement. The 
problem of transnational corporations and legal regulation in this aspect came to be matter of discussion for 
many years. The gradual changes in production process during 20th century, development trends in market 
economy consequently led to importance of having conceptual approach towards legal persons in international 
private level, that is to say to multinational/transnational/corporations. These type of companies carry out the 
following activities:

l  by entering other countries’ economic framework, they affect on legal customs and influence on creating 
flexible emergency mechanisms, 

l  by taking activities in different countries, they include not only economic, but also human resources and 
intellectual potential, 

l  carry out an industrial activities, for the purpose of engaging not only cheap labor, raw materials, but also 
production technologies10.

Article 50 of Civil Code of RA defined legal persons as: «A legal person is an organization that has separate 
property in ownership and that is liable for its obligations with this property and that may, in its own name, 
acquire and exercise property and personal non-property rights, bear duties, and be a plaintiff and defend-
ant in court. A legal person must have an independent balance sheet. In connection with participation in the 
formation of the property of a legal person, its founders (or participants) have or do not have rights under 
the law of obligations with respect to this legal person. Legal persons with respect to which their founders (or 

6  Daniel Mihail Sandru// Freedom of Establishment of Companies in the European Union: Possible Effects of the Case 
VALE, C-378/10 Pending on the Case-Law of the Romanian Courts// Center for European Legal Studies, Legal Research 
Institute of Romanian Academy,July 2, 2012, PP 141-142.

7  Case 81/87, Judgment of 27 September 1988, The Queen / Treasury and Commissioners of Inland Revenue, ex parte Daily 
Mail and General Trust PLC , ECR 1988 p. 5483.

8 C-409/06, Judgment of 8 September 2010,Winner Wetten, ECR [2010] p. I-8015, 46.
9 C-210/06, Judgment of 16 December 2008,Cartesio , ECR 2008 p. I-9641.
10  К. Войлерт. Транснациональные корпорации вне правового поля: действие международно-правовых стандартов 

и его пределы. Германия, 2012, Pp 75-78.
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participants) have rights under the law of obligations include: business partnerships and companies, and also 
cooperatives. Legal persons with respect to which their founders do not have rights under the law of obligations 
include: societal amalgamations, funds, and unions of legal persons». 

Construction industry developement brings with it importance to discuss the problem of transnational cor-
porations as well, as special legal entities, which have direct influence on market economy by their nature and 
character. In the aspect of the discussing problem the transnational corporations some times are being under-
stood as branches or representatives, but it must be fare to mention that in legal understanding branches and 
representations are others than legal persons. In construction activity and nowadays trends of developement 
the problem of transnational coprporations is of greatest importance. The unique approach to transnational 
corporations comes from the fact, that, by their nature of actions, they actually promote international relations, 
not taking into account the fact, that they have different legal systems as ethnicity and place of business11. The 
problem of exact legal status of transnational corporations, in legal doctrine and practice is in direct influence 
from the fact of absence of comprehensive regulatory mechanism. It seemed, that the „Convention on transna-
tional Corporations”, adopted in 1998, which actually came to follow the CIS 1994 Convention on „Industrial, 
commercial, credit, insurance development creation” actually was able to solve the problems. However, it could 
solve only part of the problem concerning the legal status of Corporations. Many scientific sources, by trying to 
analyse the problem special or specific solutions to the problem, by adopting special legal act, which would led 
to making exactness to the status of companies established in multinational level. This approach met different 
discussions in scientific level, and led to importance to bring another solution to the probleem, which could be 
only formation of new branch of law, such as transnational law, which would give exactness to the problematic 
issue. Essentially, the solution of the problem of legal status of transnational corporations, could be found only 
in adoption of comprehensive legal act, which would in details describe the ways of solution of the issue. The 
specification of legal status of transnational corporations meets different approaches in legal litarature. From 
the one hand, it comes to be of greatest importance the adoption of legal act, which would regualte legally all the 
questions, concerning the issue, from the other hand, the legal doctrine also presents new way: «Transnational 
law» as separate branch of study, which would define transnational corporations as specially characterized unit 
with all its’ kew questions and answers to them. 

Conclusion
Essentially, transnational law comes to be a synthesized environment, where the collision of public and pri-

vate disciplines can be clearly seen. In this aspect, we have the main problematic issue in construction industry 
through globalizing internal market, exact legal status of construction companies established in multinational 
level. AS the practice shows, if no legal regulation, than we can face to very serious problems, which will led not 
only to civil, but also to tax law sphere. 
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