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Introduction
In recent years one of the most important issues to be considered in drafting any contract, 

including a construction contract, is the method of future dispute resolution. Although many con-
tracts may remain silent on the issue of future dispute resolution; the costs in time, money and di-
stroyed business relationships which can be raised when disputes are resolved through traditional 
litigation have meant that more and more contracts now include provisions providing for or man-
dating dispute resolution through so-called dispute resolution. The problematic issue refers to any 
type of dispute resolution which does not involve adjudication through litigation in a court and it 
may involve, either alone or in combination, arbitration, mediation, negotiation and counseling. 

The main body
The problem of  setting dispute regulation mechanisms comes to be very important not only 

from technical, but also from practical point of view. Over the past two decades the construction 
industry has made tremendous progress in developing more efficient methods of dispute preven-
tion and resolution. In fact, experts frequently refer to the construction industry as being on the 
innovative edge regarding dispute resolution. Construction disputes are fairly common, and they 
vary in their nature, size, and complexity. Mark Appel, senior vice president of the American Ar-
bitration Association, stated that „[t]he construction industry…[is] really the industry that spon-
sors our work.” (ENR 2000).
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Although this statement may initially appear to be an indictment, it simply reflects the com-
plexity of a contemporary construction project, which requires the orchestration of numerous 
interdependent components, including information, materials, tools, equipment and a large num-
ber of personnel working for independent engineers, contractors, and suppliers. Construction 
disputes, when not resolved in a timely manner, become very expensive – in terms of finances, 
personnel, time and opportunity costs. The visible expenses (e.g., attorneys, expert witnesses, 
the dispute resolution process itself) alone are significant. The less visible costs (e.g., company 
resources assigned to the dispute, lost business opportunities) and the  intangible costs (e.g., dam-
age to business relationships, potential value lost due to inefficient dispute resolution) are also 
considerable, although difficult or impossible to quantify.  The theory and practice of realization 
of construction contractual relations in international practice worked out and presented several 
methods of dispute resolution.

l  Step Negotiation generally requires the individuals directly involved in the dispute to seek 
resolution through direct negotiation. If a resolution is not reached within a predetermined 
length of time, the dispute is elevated to the next level in the organizations. This process nor-
mally continues to senior levels of each organization.

l  Dispute Review Boards1 typically consist of three neutral experts, who visit the site periodi-
cally in order to monitor progress and potential problems. When requested by the parties, the 
board conducts an informal hearing of the dispute and issues an advisory opinion that the 
parties use as a basis for further negotiations.

l  Mediation is „a forum in which an impartial person, the mediator, facilitates communication 
between parties to promote reconciliation, settlement or understanding among them.” (Texas 
Civil Practice & Remedies Code §154.023).

l  Arbitration is „a forum in which each party and counsel for the party present the position of 
the party before an impartial third party, who renders a specific award.” (7 Texas Civil Practice 
& Remedies Code §154.027).

A review of widely-used standard contract forms provides an understanding of how dispute 
resolution is frequently addressed in contemporary construction contracts. These standard forms 
were developed through the combined efforts of a number of individuals and

l  Professional associations. The problematic issue concerning the professional associations 
comes from the professional and qualitative legal service providing, because as the practical 
realization shows, this means is in direct dependance with the providing legal service. 

Some scientifical sources, trying to present dispute resolution in construction contractual rela-
tions, refer to the following pyramid.

l  Litigation
l  Third party alternatives
l  Lawyers
l  Success of claim
l  Claim accepted
l  Compromise
l  Claim rejected
l  Claim
l  Grievance

1  Except as otherwise credited, information presented on Dispute Review Boards is largely based on the Construction 
Dispute Review Board Manual (Matyas, et al. 1996). See also Slaikeu, K. A. and R. H. Hasson. Controlling the Costs of 
Conflict: How to Design a System for Your Organization. Jossey-Bass Publishers, San Francisco, 1998, P. 2. 
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l  Perceived injurious
l  Experience
l  Transactions2

The use of existing from a relationship will essentially depend upon the availability of alter-
native opportunities or partners. Unofficial systems comprise a continuum of situations where 
parties settle amongst themselves by reference to the official rules and sanctions provided by the 
institutional facilities3.

Arbitration has been the traditional method for the resolution of construction disputes for 
many years, until the introduction of a range of problematic techniques, adjudication and the 
introduction of pre-action protocols in litigation.

The three core processes of dispute resolution are considered before introducing the range of 
frequently encountered techniques. Each of the main dispute resolution techniques is then con-
sidered in turn. The „conventional” model of dispute resolution is one of an adjudicative process, 
most frequently fulfilled by the courts. According to Schapiro the ideal court, or more properly the 
prototype of the court, involves:4

l an independent judge applying 
l pre-existing legal norms after 
l adversarial proceedings in order to achieve.

Theory also discusses another important way of dispute resolution, that is ADR or as it is said 
Alternative Dispute Resolution mechanisms. The term ADR has attracted a great deal of attention 
in legal and quasi-legal fields since the mid-1980s. However, the 1990s appear to have witnessed 
an enormous growth in the „ADR debate” with an ever increasing sphere of academics, lawyers 
and consultants entering the arena. Although the concept of dispute resolution techniques which 
are an alternative to the court system is not new, the more recent advent of the acronym is es-
sentially taken to describe the use of a third party mediator who assists the parties to arrive at a 
voluntary, consensual, negotiated settlement. Whilst the origins of mediation may be ancient and 
Eastern, the recent more formalized technique has principally developed in the USA5. In the UK, 
mediation was initially taken seriously in the resolution of family disputes6. But, has mediation, or 
other alternative methods, attracted equal attention in construction? Not only is the construction 
industry important nationally and internationally, but it is also, arguably, the largest industry in 
the UK; attracting an equally large volume of diverse disputes, across a wide range of values.

2  Sarat, A. (1985), „The Litigation Explosion, Access to Justice, and Court Reform: Examining the Critical Issues 37” Reutgers 
Law Review 299, at p. 332. See also Gallanter, M. (1983), „Reading the landscape of disputes; what we know and what we 
don’t know (and think we know) about our allegedly contentious and litigious society” UCLA Law Review 31, p. 4.

3  Galanter, M. (1974) „Why the ‘Haves’ Come Out Ahead: Speculation on the Limits of Legal Change”, Law and Society, Fall, 
95-160.

4 Schapiro, M. (1981), Courts: A Comparative and Political Analysis, Chicago and London, The University of Chicago Press.
5  Pheng, L. S. (1996), „The Influence of Chinese Philosophies on Mediation and Conciliation in the Far East”, Arbitration, 

February, p.16-20.
6  Roberts, S. (1996), „ADR and Lawyer Negotiations” in Odams, A.M. and Higgins, J., Commercial Dispute Resolution, Con-

struction Law Press, London, pp. 229-241.
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Conclusion
As the article discussed, there are very many ways of dispute resolution mechanisms in con-

struction ccontractual relations. Taking into consideration the wide range of usage of ways of 
construction dispute resolution mechanisms, it must be important to mention, that the way of 
dispute resolution mechanism in the contract comes to be one of the main issues, because as it 
was mentioned, the dismissing of the point may then cause future big damages and problematic 
financial costs. At the other end of the scale, problem solving between the parties represents the 
informal, non-binding approach, the successful outcome of which is an agreement to „settle”. In 
its most basic form direct negotiation provides a simple party-based problem-solving technique. 
A further dimension is added when either party introduces advisers. Nonetheless, the essential 
feature of this process is that control of the outcome remains with the parties.
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