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An important aspect considered by the parties when deciding on a form of contract is related to 
allocation of responsibilities and risks1. In this paper, we will try to present, comparatively, the alloca-
tion of risks in the FIDIC Red Book2 and the Romanian construction contract by pointing out several 
of the key responsibilities of the parties and their related liability. We will refer strictly to Red Book 
General Conditions and to Romanian general legal provisions since, through the use of Particular Con-
ditions, respectively based on specific clauses, valid under Romanian laws. 

1  Different criteria of risk allocation have been identified by researchers and practitioners, as follows: (a) the fault-standard: 
the cost and time impacts caused by the fault of a party should be borne by that party, (b) the foreseeability standard: the 
party that is best able to foresee the risk should be allocated that risk, (c) the management standard: the party that is best able 
to control and manage the risk should be allocated that risk and (d) the incentive standard: risk should be placed on the party 
most in need of incentive (presumably already with the ability) to prevent and control it. For further details on this topic, 
please see Nael G. Bunni, The FIDIC Forms of Contract – Third Edition, Blackwell Publishing, UK, 2005, pages 101-104.

2  Red Book is the „traditional” FIDIC contract, suited for civil engineering and infrastructure projects [since the design is 
provided by the Employer] and not for contracts where major items of plant were manufactured away from site. We have 
chosen the Red Book since we consider it to be the closest type of FIDIC contract to the Romanian construction contract 
[where, if not otherwise agreed upon by the parties, the Employer will provide the design and technical details of the 
project].
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1. The management of the contract
In a global overview, the parties in a construction contract [irrespective if a Red Book or a contract 

regulated by the Romanian laws] have the same main obligations3. Differences appear in relation to 
the manner such obligations are carried out. We will try to analyze herein below those obligations that 
may allow us to observe the differences and similarities of these two contracts screened in this study. 

1.1 Issuing instructions to the Contractor
Under Romanian law (article 1876 (2) of Civil Code), after inspecting the site, Employer will com-

municate to Contractor his observations and instructions related to: (i) the status of the works, (ii) the 
quality and the features of the works and materials used thereto and (iii) the observance by the Con-
tractor of its contractual obligations. Since, under Romanian provisions, the Contractor is seen as „the 
expert in construction” and, therefore, is required to perform the works in an independent manner 
and on his liability, the interference of the Employer should be minimal. Thus, we agree that any of the 
Employer’s instructions should be issued exclusively for the matters that may be checked-out by the 
Employer [listed above] and cannot relate to other outside aspects that should remain at Contractor’s 
choice. In addition, we would like to point out that Civil Code is silent on the sanctions applicable to 
the Contractor in case he fails to comply with Employer’s instructions. Our view on this topic is that, 
the non-observance of the instructions received from Employer cannot, by itself, trigger the liability 
of Contractor [except when this liability is expressly stipulated in the contract]. On the other hand, if 
Contractor fails to observe the quality requirements or other aspects of the works, by not complying 
with the instructions received from Employer, Contractor will be in breach of the contract. Therefore, 
Employer’s instructions stand as recommendations, imposing no imperative obligations to Contrac-
tor4. This conclusion results also from the obligation of the Contractor to inform the Employer in case 
„the execution, the durability or the use of the works are endangered by Employer’s inadequate instructions” 
(article 1858 (b) of Civil Code). 

On the other side, Red Book offers the solution of an Engineer to act for the Employer5 and to issue 
instructions to the Contractor6. Different from the above Romanian legal provisions, Engineer’s in-
structions are mandatory for Contractor, who is in breach of the contract for not complying therewith. 
The Engineer is furthermore authorize to give instructions „on any matter related to the Contract” and 
not only in relation to certain specific matters, as provided by the Romanian law7. 

1.2 The role of the Engineer
Considering that the presence of the Engineer is a specificity of the Red Book, several aspects re-

lated to his role8 are of particular relevance, as follows: (i) the Engineer is not a party to the contract 

3  The Contractor has, as main obligations: (i)  to perform the works according to the building permit, the design and the 
technical documentation, (ii) to inform the Employer on various aspects of the works, (iii) to timely hand-over the works 
and (iv) to remedy the defects of the works identified within the guarantee term [contractually agreed or set forth by the law 
of the contract]. In his turn, the Employer has: (i) to obtain all the necessary permits for the execution of the works, (ii) to 
allow and facilitate Contractor’s access to the site, (iii) to pay the agreed price and (iv) to take-over the works upon their 
completion. 

4  The parties may otherwise agree in the contract, for example by stipulating compulsory effects for the Employer’s instructions 
related to certain matters or parts of the works.

5  The majority of FIDIC contracts provides for an Engineer empowered to act on behalf of the Employer, except for the 
Green Book, which is a type of contract tailored for works of either relatively small capital value, or which require short 
construction time frames. 

6  According to clause 3.3 [Instructions of the Engineer]: „The Contractor shall only take instructions from the Engineer, or from 
an assistant to whom the appropriate authority has been delegated”.

7  In practice, however, the parties tend to limit the right of the Engineer to issue instructions [within the Particular Conditions 
of the contract], for example, by requiring, in certain cases, the prior approval of the Employer.

8  The main roles of the Engineer are: (i)  supervisor of the works carried out by the Contractor, (ii)  administrator of the 
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and, consequently, he is not allowed to amend it, (ii) even if the Engineer represents the Employer, 
he is expected to act as an independent third party and, in many aspects, he is required to give im-
partial decisions9, (iii) any action of the Engineer „shall not relieve the Contractor from any responsibility 
he has under the contract, including responsibility for errors, omissions, discrepancies and non-compliances” 
(clause 3.1 (c) [Engineer’s Duties and Authority])10 and (iv) the Engineer is liable only towards Employ-
er; should Contractor suffer any loss or damage due to the Engineer negligence or decisions, he can 
obtain remedy only against the Employer, based on the provisions of the Red Book, and not directly 
from the Engineer11.

Under the Romanian construction contract, the performance of works involves [most of the time 
and depending on the specificities of works], the participation of designers, architects, engineers and/
or technical advisers12. These „additional experts” are chosen either by the Employer, or by the Con-
tractor and their specific role and liability in relation to the works13 are detailed in separate contracts. 
However, the allocation of risks between the Contractor and the above „additional experts” may be 
confusing [the distinction between the responsibilities of each party is not clearly made by the legal 
provisions and, thus, such responsibilities may interfere and overlap] and difficult to handle in practice 
[each party should prove that the defect was not caused by his contribution to the works14]. From this 
perspective, the presence of a single main professional – the Engineer – to have a general overview 
over the works and to act as a „guarantor” for their qualitative and timely execution seems a more 
efficient solution15. 

1.3 Procurement of materials
As a general rule under Romanian construction contract, Contractor performs the works with its 

own materials (article 1.857 of the Civil Code). This rule implies that Contractor (i) shall be held liable 
for the quality of the materials and (ii) will suffer the risk of loss or damage of such materials („res 
perit domino”), until works are commissioned [except for the case such loss or damage is caused by 
Employer]16. The ownership right over materials shall pass from Contractor to Employer together with 
the works that incorporate them, at commissioning. The parties may contractually agree that Em-
ployer will provide the necessary materials and, in this case, Employer will suffer the risk of their loss 

contract, (iii) certifier of the quality of the works and (iv) first adjudicator of disputes. For a detailed overview of the roles 
of the Engineer, please see Nael G. Bunni, The FIDIC Forms of Contract – Third Edition, Blackwell Publishing, UK, 2005, 
pages 155-183. 

9  For example, when making determinations (as per clause 3.5 [Determinations]), the Engineer „shall consult with each party 
in an endeavor to reach agreement. If agreement is not achieved, the Engineer shall make a fair determination in accordance 
with the contract, taking due regard of all relevant circumstances”.

10  This means that, despite the presence of the Engineer’s professional expertise, the Contractor [who should be also an expert 
in construction field] preserves his liability for the manner works are performed.

11  This limitation results from the principle of privity of contract, which states that a contract cannot confer rights or impose 
obligations arising under it on any person or agent except the parties thereto. In our case, the Engineer is not a party to the 
Red Book, but has a contract executed with the Employer.

12 Red Book does not exclude the presence of designers and architects, beside the Engineer. 
13  Law no. 10/1995 (on the quality in construction) regulates the responsibilities of each of the parties involved in a 

construction project: designers, investors, contractors, technical experts, etc.
14  Thus, for example, the Contractor shall not be liable for the defects that are proven to come from deficiencies of the 

expertise or plans provided by an architect and/or engineer chosen by the Employer (article 1.879 of the Civil Code). In 
case of disputes, the courts of law will decide on the liability of each of the parties involved in the construction process.

15  Under the Romanian construction contract, the Contractor assumes some of the roles of the Engineer and, consequently, 
bears a higher degree of liability as opposed to the Contractor in the Red Book. 

16  For a more detail study on the liability of the Contractor for the materials, under Romanian legislation, please see Codruta 
Mangu, „Asset risk and contract risk in construction contract”, Bucharest, Pandectele Romane Legal Review no. 1 dated 
31 January 2012.
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or damage, by causes non-imputable to Contractor17. In addition, Contractor will not be held liable for 
the defects attributable to the materials procured by Employer, except for the case Contractor fails to 
inform the Employer that such materials may affect the performance or the durability of the works, or 
the utilization thereof according to their destination (articles 1.879 (4) and 1.858 of Civil Code)18. 

Under the Red Book, it is also the Contractor that has to procure the materials. However, such obli-
gation is regulated differently, as compared to the Romanian provisions, since: (i) the Contractor shall 
submit samples of the materials („manufacturer’s standard samples”) for Engineer’s approval, prior to 
their use for the works19, (ii) Employer’s personnel shall be entitle, at all reasonable times, „to examine, 
inspect, measure and test the materials” (clause 7.3 [Inspection]) and (iii) the ownership over materials 
shall pass to Employer „at whichever is the earlier of the following times: (a) when it is delivered to the site 
or (ii) when the Contractor is entitled to the payment of the materials20” (clause 7.7 [Ownership of Plant 
and Materials]). Such provisions have the effect of mitigating Contractor’s liability for the quality of 
the materials and works21. 

1.4 Commissioning of the works
In both contracts, Contractor shall be fully responsible for the care of the works until commission-

ing thereof, when the risks shall pass to Employer. Contractor shall be exempted from liability if he 
proves that loss or damage of the works was caused by (i) the Employer or a fortuitous event (accord-
ing to Romanian provisions) or (ii) any of the events listed as „Employer’s risks” under clause 17.3 of 
the Red Book, as detailed below, in the section dedicated to the „Risk of contract”. After commissioning, 
Contractor shall continue to be liable for the remediation of the defects of the works. 

Under Romanian legal regulations, the commissioning of constructions has to observe a standard 
procedure22 consisting of two stages: (i) a commissioning upon completion of the works, that must 
be attended by a representative of the public authority that issued the building permit and (ii) a final 
commissioning, upon the expiry of the guarantee term agreed contractually. Problems appear in case 
Employer refuses to set-up the commissioning or fails to attend such commissioning [if organized by 
the Contractor23]. In such cases, the Contractor can transfer the risks to the Employer only by serving 
the latter a notice of delay in relation to his commissioning obligation24. 

The Red Book provides a similar two stage commissioning procedure but, unlike the Romanian 
regulations, it sets a stricter time frame for the parties to comply with their commissioning obliga-

17  The sole obligation of Contractor, in case materials are procured by Employer, is to keep them in good condition and to use 
them according to their destination and technical rules.

18  For more details on the Contractor’s obligation to inform the Employer on different aspects that may affect the works, 
please see Cornelia Popa and Cornelia Tabirta, „New perspectives on the liability of the contractor as per the Civil Code”, 
Bucharest, Romanian Review of Business Law no. 2 dated 29 February 2013.

19  According to FIDIC Contracts Guide – First Edition 2000, under the Red Book, the Engineer is not empowered to relax 
the provisions of the contract. If he consents to the use of materials, which are subsequently found to be hazardous, the 
Contractor will be in breach of clause 7.1 [Manner of Execution] and will have to replace those materials.

20  According to FIDIC Contracts Guide – First Edition 2000, the change in ownership does not depend upon the 
Contractor having received payment in full, but upon the date he is entitled to payment.

21 The inspections, measurements or tests performed by the Employer’s personnel shall not relieve the Contract from any 
obligation or responsibility. The Contractor shall still take full responsibility for the care of the works and, implicitly, for the 
care of the materials to be used therefor (according to clause 17.2 [Contractor’s Care of the Works]). 
22  Such procedure is regulated by Governmental Decision no. 273/1994 (on the approval of the commissioning regulation for 

construction works and related plant) and is applicable to constructions carried out on the basis of a building permit; for 
the other construction, the commissioning is made according to the rules agreed by the parties.

23  In case the Employer refuses to set-up the commissioning of the works, the Contractor has the possibility to summon the 
commission members and to fix the commissioning date, informing, in due time, the Employer on such date.

24  The notice of delay consists of either a written notice to be served, preferably through a bailiff [or by other means that 
ensure the proof of reception] or a claim submitted to a court of law (article 1.522 of Civil Code). 
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tions and mechanisms for solving the issue of parties’ passivity25. Thus, for example, the Taking-
Over-Certificate is considered „tacitly issued” in case the Engineer fails either to issue it or to reject 
the Contractor’s application for commissioning within the term of 28 days (pursuant to clause 10.1 
[Taking Over of the Works and Sections]). Such a solution sanctions the passivity of the Engineer 
and has the role to determine the follow-on of the commissioning procedure. In addition, prior to 
commissioning, Contractor shall carry out the tests specified in the contract [depending on the type 
of the works]; such tests may reveal the defects of the works that have to be remedied by Contractor 
until commissioning. 

2. Risk of contract
As seen above, a party is liable and has to indemnify the other party in case such party fails to per-

form any of his obligations, or performs such obligations in an inappropriate manner. Differently, the 
question of the risk appear if an extraordinary event, beyond the parties’ control26, impedes a party to 
[continue to] perform any of his obligations; in such case, it is to decide which of the parties will suffer 
the risk. 

2.1 Allocation of risk between the parties
The rule under Romanian legislation is that the risk of contract is suffered by the debtor of the ob-

ligation impossible to perform („res perit debitori”)27. Thus, for example, if, before commissioning, the 
works are affected by earthquake, Contractor shall have to restore the works on his cost, according to 
the initial plans and for the same initial price [that shall be paid only if works are commissioned]. On 
the other hand, since earthquake is considered a force majeure event, Contractor shall be exempted 
from liability and, consequently, shall not pay damages to Employer for the prejudice caused thereto 
[for example, as a result of a delay in completion of works]. Nevertheless, if Contractor (i) was in 
default with his commissioning obligation and (ii) was served a notice of delay in this respect, before 
earthquake, the Contractor will have to compensate the Employer for the prejudice caused by the loss 
or damage of the works, unless Contractor proves that such loss or damage would had happened even 
if the works had been handed over to Employer on time. In case materials have been procured by Em-
ployer, the latter will suffer the risk of their fortuitous loss or damage („res perit domino”) and will have 
to procure new materials to the Contractor (article 1.860 of Civil Code).

The Red Book’s perspective is significantly different on this topic since the risk of contract is divided 
between Employer and Contractor. The first rule is that Employer will suffer the risk of contract in 
relation to the events listed in clause 17.3 [Employer’s Risks]. Such events include several of the force 

25  The parties of a Red Book contract have to comply with the Romanian compulsory commissioning procedure [despite 
the procedure provided under the Red Book] if the contract is governed by Romanian law or the works are performed 
in Romania. In the absence of a protocol executed according to Romanian commissioning procedure, the construction 
cannot be recorded with the relevant land book and, consequently, it does not exist from a legal perspective [according to 
article 36 (1) of Law no. 7/1996 of cadastre and real estate publicity, the ownership over a construction is registered with 
the land book based on (i) the building permit, (ii) the commissioning protocol [signed by the representative of the public 
authority that issued the building permit] and (iii) the relevant cadastral documentation].

26  The Civil Code defines two  (2) extraordinary events that exempt a party from liability: (i)  force majeure, which is an 
external event, absolutely imminent and invincible [for any person] and (ii) fortuitous case, which is an event that cannot 
be foreseen or prevented by the party called to fulfil the obligation. For further details on this topic, please see: Liviu Pop, 
Ionut-Florin Popa and Stelian Ioan Vidu, Treaty on civil law – Obligations, Universul Juridic, Bucharest, 2012, pages 443-
445. Red Book defines only force majeure as an event: „(a) which is beyond a party’s control, (b) which such party could not 
reasonably have provided against before entering into the contract, (c) which, having arisen, such party could not reasonably 
have avoided or overcome, and (d) which is not substantially attributable to the other party” (clause 19.1 [Definition of Force 
Majeure]).

27  For a detailed presentation of this rule, please see the paper of Mr. Gabriel Tita-Nicolescu, „The contractual risk in the New 
Civil Code” published by Studia, Babes-Bolyai University - http://studia.law.ubbcluj.ro/articol.php?articolId=505  
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majeure events listed in clause 19.1 [Definition of Force Majeure]28 and events attributable to the Em-
ployer. If any of the Employer’s risks materializes, the Employer shall: (i) offer to Contractor an exten-
sion of time, if completion will be delayed [the extension of time is under Engineer’s determination], 
(ii) pay the costs incurred by Contractor from rectifying the loss or damage and (iii) pay the „reasonable 
profit on the cost” - only if the loss or damage was caused by the Employer, namely by: „(i) use or occupa-
tion by the Employer of any part of the permanent works, except as may be specified in the contract and (ii) de-
sign of any part of the works by the Employer’s personnel or by others for whom the Employer is responsible”.

The second rule under the Red Book is that the Contractor shall suffer the risk of loss or damage 
of works caused by any risks that not fall under Employer’s risks. Thus, for example, the Contractor 
shall suffer the risks coming from: (i) natural catastrophes which are foreseeable to an experienced 
Contractor by the date for submission of the tender or against which an experienced Contractor could 
reasonably have been expected to have taken adequate preventative precautions, or (ii) physical condi-
tions that could have been foreseen (clause 4.12 [Unforeseeable Physical Conditions]). In the above 
examples, Contractor will suffer the risks since he is deemed to have foreseen and assumed such risks. 
Thus, in the light of Red Book’s provisions, in our example above, if earthquake damages the works 
before commissioning, it is the Contractor who will incur the costs for repairing such damages [similar 
to the Romanian regulations], only if the works are performed in an area with seismic activity that 
could have been reasonably foreseen [for example, based on statistic frequency or historical records]. 
Otherwise, the earthquake will fall under Employer’s risks. 

From a comparative view with the Romanian regulations, the following aspects of Employer’s risks 
are of particular interest: (i) the use or occupation of the works by the Employer before commissioning 
triggers a transfer of risks to the Employer, different from the Romanian legislation that fails to ex-
pressly regulate such situation29 and (ii) the division of the risks triggered by the force majeure events 
between the parties of the Red Book, unlike Romanian construction contract where damage or loss 
caused by any of the force majeure events is fully attributed to Contractor.

2.2 Remedies for the case when works performance becomes impossible
The remedies provided in case the performance of works is prevented by an extraordinary event are 

different. Thus, under the Romanian provisions, (i) if performing the works becomes definitely impos-
sible for Contractor, under any circumstances [the impossibility is „total and final”], the contract shall 
be terminated ope legis, as of the occurrence of the fortuitous event30, no formality being required31, 
while (ii)  if such impossibility to perform the works is temporary, Employer has the possibility to 
either suspend the execution of his [payment] obligation, or terminate the contract (article 1.557 of 

28  According to FIDIC Contracts Guide - First Edition 2000, the examples of force majeure events listed in clause 19.1 are 
comparable to the risks listed in clause 17.3, but amended as appropriate to reflect the constraints imposed by the definition 
of „force majeure”. In addition, the events of „force majeure” listed by clause 19.1 are not limitative, since, subsequently, 
clause 19.4 [Consequences of Force Majeure] requires the event to be „of the kind” described in [the illustrative examples 
of] clause 19.1. 

29  The Civil Code provides the obligation of the Employer not to disturb the activity of the Contractor, with no sanction 
attached. However, it may be inferred [based on the general liability provisions of the Civil Code] that, if the Employer uses 
or occupies the works prior to commissioning and this action causes damages or loss to the works, the Employer will be 
liable to repair the damage and will suffer the repair costs.

30  Romanian legislation confusedly uses „fortuitous event” beside the defined terms: „force majeure event” and „fortuitous 
case”. By reading together article 1.557 and article 1.634 of Civil Code [both articles refer to the general rules applicable 
to obligations that are impossible to perform], we may conclude that „fortuitous event” means a force majeure event, a 
fortuitous case and other similar events [terminology which is again rather confusing]. For details, please see: Liviu Pop, 
Ionut-Florin Popa and Stelian Ioan Vidu, Treaty on civil law – Obligations, Universul Juridic, Bucharest, 2012, pages 322-
326.

31  This rule gives effect to the legal principle „ad impossibilium, nulla obligation”. However, in practice, there are few cases 
when, due to a force majeure event, the performance of the works becomes definitely impossible for the Contractor.
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Civil Code). Such regulations put forth the following issues that should be contractually addressed by 
the parties: (i) the assessment of the impossibility to perform the works as being „total and final” or 
temporary [for the case the parties have different views]32, (ii) the proof of contact’s termination in 
the event it terminates ope legis33 and (iii) the remedies applicable in case the Contractor can no longer 
perform part of the works34. 

The Red Book seems to offer remedies equitable for both parties, since any of the parties may termi-
nate the contract [by serving a notice to the other party], for reason of force majeure, in case „the execution 
of substantially all the works in progress is prevented” (i) for a continuous period of 84 days or (ii) for multi-
ple periods which total more than 140 days (clause 19.6 [Optional Termination, Payment and Release]). 
Consequently, the contract cannot be terminated by any of the parties in case performance is partially 
prevented or is prevented for a shorter period of time than the one expressly mentioned. Another differ-
ence of perspective refers to the payments that have to be made following the termination of the contract 
as a result of force majeure. While Red Book clearly lists the amounts that have to be established by de-
termination of the Engineer (clause 19.6 [Optional Termination, Payment and Release]), the Civil Code 
offers flexibility to the parties to contractually agree on the amounts payable if such termination occurs35. 

2.3 Remedy of the defects
After the commissioning of the works upon completion, both contracts stipulate a guarantee term 

during which Contractor will have to remedy the defects of the works or to complete the outstanding 
works mentioned in the commissioning protocol. Under the Red Book, such term is of maximum 
two (2) years, while the parties to the construction contract regulated by the Romanian law may agree 
any guarantee term36. To this guarantee term, Romanian law adds a supplementary guarantee period 
(i) for the hidden (latent) defects of the construction – ten (10) years computed as of the commission-
ing thereof, and (ii) for defects of the construction’s main structure - for the entire existence of the 
construction37.

In relation to the guarantee term provided under both contracts, we deem the following matters 
are of relevance: (i) the Contractor, under Romanian legislation, is liable for both, the defects and the 
quality of the works (article 1.863 of Civil Code), unlike Red Book where, as a result of (a) materials’ 
samples prior approval by the Engineer and (b) the inspection and tests carried out prior to commis-
sioning, Contractor is no longer liable for the quality of materials and works38 and (ii) defects, under 

32  It is the Contractor that has to prove [with any type of proof] that the works can no longer be carried on and such 
impossibility is not only temporarily (article 1.634 (4) of Civil Code). In case Employer has a different view, the competent 
court of law will decide on the nature of the impossibility to perform the works.

33  Under the provisions of article 1.634 (5) of Civil Code, Contractor would be required to notify the Employer the existence 
of the event that leads to his impossibility to perform the works. Thus, we are of the view that in case the Contractor cannot 
continue performing the works, he should serve the Employer a written notice [accompanied with relevant proves of the 
event causing the impossibility, if such event requires proves] stipulating that the contract was terminated at the date of the 
fortuitous event [the exact date should be mentioned], according to the provisions of the Civil Code. In this way, the parties 
will have an evidence of contract’s termination, which may be necessary, for example, for de-registering the Contractor’s 
mortgage for the payment of the price from the land book or for the financial/legal audit of any of the parties. 

34  The Civil Code omits to regulate the situation when the Contractor cannot continue to perform part of the works; in this 
case, depending on the importance of this part for the entire works, the contract will either terminate ope legis, or will 
continue and the remaining part of the works shall be performed, with a proportionate reduction of the price initially 
agreed by the parties.

35  Such amount includes the price reduced proportionally with the works performed until the date of the force majeure event.
36 In practice, such term is either of one year or of two years, depending on the extent of the works.
37  According to article 29 of Law no. 10/1995 on the quality in construction (as further amended and supplemented). If Red 

Book is to be governed by Romanian law, these additional guarantee periods [which are set forth by compulsory legal 
provisions] shall apply.

38  Following the testing of the materials, the Engineer may instruct the Contractor to remove or replace any material which is 
not in accordance with the contract [at this stage of tests and not within the guarantee term] - clause 7.6 [Remedial Works].
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Romanian law, are divided between (a) latent defects, for which Contractor is always liable and (b) pat-
ent defect that must be notified by the Employer at commissioning in order to trigger the obligation of 
the Contractor to repair them, whilst Red Book uses a general and large phrasing – „defects or damages 
as may be notified by the Employer” (clause 11.1 [Completion of Outstanding Works and Remedying 
Defects]). 

The cost of the repairs shall be borne by Contractor to the extent that: (i) the works are attribut-
able to: „(a) any design for which the Contractor is liable, (b) plant, materials or workmanship not being in 
accordance with the contract or (c) failure of the Contractor to comply with any other obligation” (clause 11.2 
[Cost of Remedying Defects]), or (ii) Contractor is not exempted from liability by proving that the 
defects have resulted from: (a) Employer’s decisions on soil, materials, sub-contractors, experts or building 
methods [except for the case such defects could have been foreseen while performing the works and 
the Contractor failed to notify them to the Employer] or (b) deficiencies in the reports or plans provided 
by Employer’s architect or engineer (article 1.879 of Civil Code).

3. Conclusions 
The essential difference between these two contracts [Red Book and Romanian construction con-

tract] consists of the fact that Red Book is a standard contract of common-law inspiration, widely 
known by practitioners [this aspect implies a better communication of parties coming from different 
countries and reduces the costs of negotiation], while the Romanian construction contract has no 
standard form, being governed by several legal principles [stipulated in the Civil Code, the additional 
specific construction legislation and other enactments governing certain of the parties’ obligations] 
that entails both flexibility [which may also trigger ambiguity] and need for a thorough knowledge of 
Romanian legislation. As seen above, this key difference is reflected in the manner parties share duties 
and liability, in the sense that Red Book provides a more balanced allocation of risks between Contrac-
tor and Employer, whilst the Romanian construction contract focuses on the liability of Contractor, 
placing a higher pressure on him. At the core of the Romanian different legal approach, stands the pre-
sumption that, most of the times, the Contractor is (or should be) better informed of the actual status 
of the site and of the works and, bearing in mind his professional background, he has the know-how 
required to foresee and, if possible, to prevent any risks and adverse events, rather than the Employer 
who generally lacks such background. However, in the end, the risks sharing rules agreed by the par-
ties [either by applying the solutions laid down by the Romanian legal provisions or by FIDIC Red 
Book, or by creating new contractual mechanisms] are the key to an efficient management of contract.
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