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1. Adjudication: an introduction to adjudication
This is a paper given to the Romanian Society of Construction Law at their inaugural conference 

from 19 to 21 March 2015.  The purpose of this paper is to introduce the participants at the confer-
ence to statutory dispute resolution in the United Kingdom.  Statutory adjudication, which was 
introduced by the Housing Grants, Construction and Regeneration Act 1996 and came into force for 
all construction contracts in the United Kingdom entered into after 1 May 1998 has been a highly 
successful method of resolving disputes in the construction industry. The author is someone who 
has been heavily involved in adjudication. This paper introduces the delegates to adjudication and 
strongly recommends that they give consideration to it as a way and means of resolving disputes 
in the construction industry quickly.  

I also look briefly at dispute boards and how in the UK dispute boards can be compatible with the 
requirements of the Housing Grants, Construction and Regeneration Act 1996 (as recently amended 
in 2011).  

2. What is adjudication?
The Housing Grants, Construction and Regeneration Act 1996 (The Act) introduced a statutory 

right for parties to a construction contract in the United Kingdom to refer their disputes to ad-
judication. The Act put into effect a key recommendation made in Sir Michael Latham’s report, 
Constructing the Team, published in July 1994, that there should be a speedier and cheaper means 
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of resolving construction disputes, underpinned by legislation.
Prior to the Act coming into force on 1 May 1998 it was intended to avoid the problem that 

previously beset the construction industry of long-running arbitration or court litigation keeping 
one party out of its money, while having to fund expensive legal costs to recover that money. Many 
sub-contractors and small construction companies, unable to afford this expensive and lengthy 
process, were simply unable to enforce payment or contractual entitlements. Adjudication was 
designed to produce a cash-flow remedy during the progress of a construction project.

It has been a phenomenal success with thousands of adjudications taking place every year and 
with the number of arbitrations and court claims declining massively.

Features of adjudication include:
• A statutory right to adjudicate that the parties cannot contract out of. A party to a construc-

tion contract has the right to refer a dispute to adjudication “at any time”.
• A mechanism for resolving disputes in construction contracts on an interim basis. Adjudica-

tors’ decisions are binding on the parties until the dispute is finally determined by legal proceed-
ings, by arbitration or by agreement.

• A speedy and cost effective means of resolving disputes (the Construction Act 1996 provides 
for 28 days between the referral to the adjudicator and the adjudicator’s decision, although that 
period may be extended by agreement).

Interim payment disputes
• Delay and disruption claims.
• Extension of time claims.
• Cost recovery.
• Final account disputes.

3. Statutory framework governing adjudication
The statutory framework governing adjudication is determined by the:
•  Housing Grants Construction and Regeneration Act 1996
• Scheme for Construction Contracts 1998.
• Part 8 of the Local Democracy, Economic Development and Construction Act 2009 (LDEDC Act 

2009) (see Construction contracts after 1 October 2011 below).

4. Construction Act 1996
The statutory provisions governing adjudication are found in sections 104, 105, 106, 107 and 

108 of Part II of the Construction Act 1996. These: 
• List the minimum requirements for an adjudication procedure, which must be included in 

every construction contract (section 108). 
• Give a party to a „construction contract” the right to refer a dispute to adjudication unilater-

ally «at any time» (section 108(2)(a).
• Determine the kinds of contract that are „construction contracts” and are subject to Part II of 

the Construction Act 1996 (sections 104-106). 
In summary, the Construction Act 1996 provides that a party to a construction contract (section 

104) has the right „at any time” to refer a dispute to adjudication under a Construction Act-com-
pliant procedure (section 108(1)), provided that the contract is for the carrying out of construction 
operations (section 105(1)). A number of specific types of work and types of contract are excluded 
from construction operations (section 105(2)), and the Secretary of State may by order make spe-
cific exclusions (section 106) from the definition of construction contracts. The parties to a con-
struction contract cannot contract out of these provisions.
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Section 107 was repealed for all construction contracts entered into after 1 October 2011 and 
there is no longer a requirement for the construction contract to be an agreement in writing.

5. Scheme for Construction Contracts 1998
Part II of the Act is supported by the Scheme for Construction Contracts (England and Wales) Regu-

lations 1998 (SI 1998/649) (Scheme for Construction Contracts 1998) and the Scheme for Con-
struction Contracts (Scotland) Regulations 1998 (SI 1998/687) (Scheme for Construction Contracts 
(Scotland) 1998) in Scotland. If a construction contract does not include all of the adjudication 
provisions required by section 108 of the Construction Act 1996, the provisions in Part I of the 
Scheme for Construction Contracts 1998 will be implied into the contract.

6. Enforcing adjudicators’ decisions
A successful party to an adjudication may apply to the Technology and Construction Court 

(TCC) to enforce an adjudicator’s decision. The TCC has made it clear that it will enforce an adjudi-
cator’s decision unless the adjudicator:

• Exceeded his jurisdiction.

• Materially breached the rules of natural justice. (Natural justice requires that every party has 
the right to a fair hearing and the right to be heard by an impartial tribunal. Breaches of natural 
justice include bias, failure to act impartially and procedural irregularity. Section 108(1) of the Con-
struction Act 1996 requires the adjudicator to act impartially although the threshold is very high.)

7. Construction contracts after 1st October 2011
The Construction Act 1996 was the subject of considerable review and consultation lasting for 

over 6 years. Part 8 of the Local Democracy, Economic Development and Construction Act 2009 (LD-
EDC Act 2009) sets out the amendments that apply to Part II of the Construction Act 1996 from 
1st October 2011 in England and Wales and 1st November 2011 in Scotland. This note refers to 
both dates as the effective date.

Since the effective date:

• A construction contract no longer has to be in writing, it can be partly or wholly oral. How-
ever, there is a requirement that the parties’ adjudication agreement is in writing, or the Scheme 
for Construction Contracts 1998 will apply to the adjudication.

• The parties’ adjudication agreement must include a slip rule, allowing the adjudicator to cor-
rect his decision to remove clerical or typographical errors.

• Parties cannot agree who will pay each others’ legal costs of the adjudication before the adju-
dication notice is issued. If they do, that agreement will be ineffective. The parties are only able to 
agree who pays legal costs in writing after service of the adjudication notice. However, the parties 
can still give the adjudicator jurisdiction to allocate the adjudicator’s fee and expenses between 
them in his decision, provided they do so in writing in their construction contract or in writing 
after the adjudication notice.



12

8. Overview of the conduct of adjudication: flowchart
The stages leading up to and during the conduct of adjudication are as follows.

9. History of international dispute boards
Dispute boards originated in the construction industry in the United States of America, with 

the first reported use in the 1960s. In the 1970s, dispute boards were used in civil engineering 
works, particularly dams, water management and contracts for underground construction. The 
Eisenhower Tunnel in Colorado, built in the mid-1970s, was one of the first projects to successfully 
use a dispute board and it set an example that was followed throughout the US.

The first international project to use a dispute board was the El Cajon Dam in Honduras. This 
project was partly funded by the World Bank and involved an Italian contractor, a Swiss engineer 
and a Honduran employer. 

The DRBF estimates that dispute boards have been involved in over 2,000 projects worldwide.



13

10. The World Bank and other development banks
The World Bank first introduced dispute boards into its documents in the 1991 edition of its 

Sample Bidding Documents for Procurement of Works. At the time, developers were asked to consider 
a dispute board within the contractual procedure for the settlement of disputes; they were not re-
quired to include one as part of the dispute resolution mechanisms. The dispute board, if included, 
published a non-binding recommendation. 

In January 1995, the World Bank published a new standard bidding document Procurement of 
Works. For the first time, the World Bank required a dispute board to be used from the outset of the 
contract if it was providing funding. It published a further revision of this procurement document 
in May 2000, which required the parties to include a dispute board and to comply with the dispute 
board’s recommendation immediately, moving away from a non-binding to an interim-binding 
determination.

The number of members on the dispute board is determined by the estimated value of the works:
• If more than US$50 million, three members.
• Between US$10 - 50 million, one or three members.
• Below US$10 million, the parties can appoint an adjudicator after the dispute arises. 
Other development banks have followed the World Bank’s lead. Although they initially only 

recommended using a dispute board, in May 2005, a group of MDBs and international financial 
institutions (including the African Development Bank, the Asian Development Bank, the Euro-
pean Bank for Reconstruction and Development and the World Bank) reached agreement on a 
new procurement document, the MDB Harmonized Conditions for Construction. The main aim was 
to simplify the financing of contracts jointly by two or more development banks. 

The contract is known as the Pink Book. In June 2010, FIDIC published a new version of the Pink 
Book. The Pink Book requires borrowers to include a DAB in every contract where the development 
banks are providing funding, regardless of the estimated amount of the contract. These rules are 
similar to the FIDIC Red Book dispute board rules. The dispute board issues a decision, which is 
interim-binding. 

11. FIDIC
Historically, disputes that arose under FIDIC engineering contracts were referred to the engi-

neer, whose decision was final, unless there was a subsequent arbitration award. This process was 
criticised because:

• The engineer was not seen as an independent consultant.
• Disputes that arose from the engineer’s actions resulted in the engineer sitting in judgement 

on his own behaviour.
• Referring the engineer’s decision to arbitration resulted in disputes lasting for many years.
In 1995, FIDIC published a new form of contract and introduced a dispute board to resolve 

disputes for the first time. Subsequent contract conditions published by FIDIC (known as the Red, 
Pink, Silver and Yellow Books), have all adopted a dispute board as the primary mechanism for 
resolving disputes. They each adopt a DAB, which issues an interim-binding decision. 

In 2009, in response to requests from MDBs for an internationally recognised form of sub-
contract, FIDIC published a test sub-contract for use with the Red and Pink Books. FIDIC has now 
followed that test sub-contract with the 2011 sub-contract. Parties can refer disputes that are 
specific to the sub-contracting relationship to an ad-hoc DAB. 
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12. ICC
The ICC published its own rules on dispute boards in 2004, for use with any form of contract. In 

addition to rules appointing a DRB or a DAB, it also created a hybrid: the DCB. If the parties agree 
to adopt the ICC dispute board rules, the dispute board is established at the time the contract is 
entered into. 

During 2012, the ICC set up a task force to review various rules, includes its dispute board rules. 
The ICC said it would only make change if „it is genuinely useful or genuinely necessary to do so”. 
Initial reports suggested the revised rules would be approved in spring 2013, but to date we have 
not seen them.

13. History of dispute boards in the UK
Dispute boards have been successfully used on a number of major projects in the UK. However, 

the Construction Act 1996 was not in force when the contracts for these projects were entered into. 
In The Channel Tunnel Group Ltd and another v Balfour Beatty Construction Ltd and others [1993] 

AC 334, the House of Lords held that a dispute resolution clause that had been chosen by compe-
tent commercial parties, and which included a dispute board, should not be interfered with.

It is worth noting that the contract wording in Channel Tunnel v Balfour Beatty was identical to 
that adopted by FIDIC in sub-clause 20 of its suite of contracts.

As a result of Channel Tunnel v Balfour Beatty, parties in the UK must comply with a dispute 
board determination until it is revised by arbitration or litigation.

UK projects that have used dispute boards

14. Docklands Light Railway
This project cost approximately US$500 million and used two three-person dispute boards, one 

technical and the other financial, working under the same chair. All the dispute board members 
were chosen by agreement between the parties. The dispute boards met quarterly and attended 
the site approximately ten times. No disputes were referred to the boards, but if they had issued a 
determination, it would have been interim-binding. 

15. What is a dispute board?
A dispute board is a project-specific adjudication process not to be confused with the UK’s statu-

tory body. It is an alternative to more conventional methods of dispute resolution, such as arbitra-
tion or litigation.

The features of a dispute board include:
• Its role is to facilitate co-operation and prevent an adversarial attitude developing between 

the parties. It uses active dispute management to help the parties to reach a compromise. 
• Its proceedings are confidential. They should remain confidential unless both the parties and 

the board members agree otherwise. 
• It is created by agreement between the parties. The construction contract establishes the dis-

pute board and gives it jurisdiction to hear and advise the parties on issues and disputes as they 
arise. The parties enter into a tri-partite agreement with each board member. 

• At the outset, the employer may choose to set up a dispute board. For example, the employer 
may select a FIDIC standard form of engineering contract or may amend the dispute resolution 
clause in another contract. 

• If the World Bank or certain development banks provide funding, the parties will be required 
to use a dispute board. Even if the dispute board is not in the original contract terms, the parties 
may appoint a dispute board at a later stage. 

• It will be appointed on either a standing basis or an ad hoc basis. 
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• Standard forms of contract (such as the FIDIC Red and Pink Books) require the parties to 
establish a dispute board from the outset of the project. This is known as a standing board. If not, 
the parties appoint the dispute board on an ad hoc basis when a dispute arises (as provided for in 
the FIDIC Silver and Yellow Books). 

• The dispute board rules adopted by the parties will determine how the dispute board operates. 
They will also dictate whether the determination issued by the dispute board is a non-binding 
recommendation (see Non-binding recommendation) or interim-binding decision (see Interim-
binding decision). 

• The parties decide how complicated or large a project has to be, before a dispute board would 
be considered appropriate and cost-effective. 

• Dispute boards are suited to large international projects, such as construction of Hong Kong’s 
airport and the hydroelectric project at Ertan in China. They have also been used on infrastructure 
projects in the UK, such as Docklands Light Railway and the Channel Tunnel. 

• The dispute board is usually made up of three board members. They are independent and im-
partial individuals, typically selected and appointed by the contracting parties at the outset of the 
project, before any disputes have arisen. 

16. Differences with other forms of alternative dispute resolution (ADR)
Although dispute boards are a form of ADR, dispute boards are different from other methods 

of ADR:
• By being appointed at the outset, the board members become familiar with the project and 

issues as they arise. 
• The board members are a part of the project and can be seen as part of the project team. 
• By being a part of the project, the board members may influence the parties’ behaviour during 

the contract. In turn, this may affect the parties’ performance under the contract. 
• The dispute board provides a regular and continuing forum for discussion of difficult or con-

tentious issues. This allows the parties to communicate with each other regularly and prevent is-
sues and disagreements becoming disputes. 

• The dispute board is not restricted to procedural formalities. If requested, it may provide in-
formal opinions or advice to the parties, as well as a written determination.

• The process of referring an issue or dispute to the dispute board is straightforward, and the 
dispute board procedure is set out in the dispute board rules.

• The dispute board’s determination should be quicker than more conventional methods of 
dispute resolution. 

Compare this with the UK adjudication

17. Types of dispute boards 
These are the three main types of dispute board are:
• Dispute Adjudication Board (DAB).
• Dispute Conciliation Board (DCB). 
• Dispute Review Board (DRB).
Looking at each one in turn

18. Dispute Adjudication Board
DABs are used by FIDIC, the World Bank and MDBs. The FIDIC Pink Book adopts the term Dis-

pute Board (DB) for its DAB. Somewhat confusingly, the ICE also uses a DAB, adopting the name 
Dispute Resolution Board.

A DAB issues a decision. This is a definitive answer and is interim-binding on the parties when 
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it is issued (see Interim-binding decision). The parties must comply with it and, unless either party 
serves a notice of dissatisfaction within the specified contract period, the decision is final and 
binding (see box, Notice of dissatisfaction). If a party serves a notice of dissatisfaction, the dispute 
will then be dealt with by arbitration or litigation.

Examples include clause 20 of the FIDIC Red and Pink Books.

19. Dispute Conciliation Board
The ICC introduced DCBs in 2004.
A DCB can issue either a decision or a recommendation (see Non-binding recommendation). The 

dispute board normally issues a recommendation. However, one party may request a decision; if 
the other agrees, the dispute board can issue a decision. To give the process certainty, the parties 
may find it helpful to agree, at the outset, whether the dispute board is to issue a decision or a 
recommendation.

If a party is dissatisfied with the determination, as with the other types of dispute board, they 
must serve a notice and resort to arbitration or litigation.

20. Dispute Review Board
DRBs originated in domestic projects in the USA. The AAA uses this type of dispute board and it 

is one of the three types offered by the ICC. Both organisations adopt the name Dispute Resolution 
Board. The DRBF also favours this process.

A DRB issues a recommendation. This is a reasoned suggestion to the parties, which is not 
binding on the parties when it is issued. It becomes final and binding if neither party serves a 
notice objecting to the recommendation within the specified contract period.

Other disputes 

21. Dispute advisory board
A dispute advisory board is a dispute board that is only chosen if the parties need it. It is similar 

to a DRB and gives a non-binding opinion.

22. Dispute mediation board
A dispute mediation board is a dispute board made up of mediators who are appointed at the 

outset of the project to help the parties resolve problems before they become disputes. CEDR 
launched its Model Project Mediation Protocol in December 2006. 

Key components of project mediation using a dispute mediation board include:
• The employer, contractor (known as the core parties) and identified consultants, sub-con-

tractors and specialist suppliers (known as key suppliers) enter into the mediation agreement. 
Subsequent suppliers may be joined to the mediation agreement. 

• The appointment of and access to one or two mediators for the duration of the project.
• Project mediators visit the site regularly and have a working knowledge of the project.
• A project mediation workshop is held with all core parties and key suppliers before starting 

the project.
• The parties can use the dispute mediation board framework to hold a formal mediation, if 

required. 
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23. Dispute review expert
A dispute review expert is an individual who functions in a way similar to a DRB, but is ap-

pointed for projects financed by the World Bank when it is not necessary to appoint a three-person 
dispute review board.

24. Dispute board procedure rules
A number of international organisations publish dispute board rules. These include the:
• AAA, which adopts a DAB. 
• DRBF, which adopts a DRB.
• FIDIC’s Red, Pink, Silver and Yellow Books, and its 2011 sub-contract (for use with the Red 

and Pink Books), which each adopt a DAB (the Pink Book dispute board is known simply as a Dis-
pute Board). 

• ICC, which offers three alternatives: DRB, DAB and CDB. 
During 2012, the ICC set up a task force to review various rules, includes its dispute board rules. 

The ICC has said it will only make changes if “it is genuinely useful or genuinely necessary to do 
so”. Initial reports suggested the revised rules would be approved in spring 2013, but nothing has 
been published to date.

• ICE, which offers two DRB procedures: alternative one and alternative two (alternative two is 
for use on UK projects that are subject to the Construction Act 1996.

In October 2013, the Chartered Institute of Arbitrators (CIArb) launched a consultation on its 
plans to draft and publish a set of dispute board rules for use on medium and long-term projects. 
The consultation closed on 21 November 2013. For more information, see Blog post, Dispute board 
rules – you decide.

25. Nature of the determination
Dispute boards issue two types of determination:
• A non-binding recommendation.
• An interim-binding decision.
The parties’ choice of dispute board procedure will dictate the nature of the determination. 
As a general rule:
• A DRB issues a non-binding recommendation.
• A DAB issues an interim-binding decision. 
At the outset, the parties need to decide on the type of determination the dispute board is to issue. 

26. Non-binding recommendation
A non-binding recommendation is not binding at the time it is issued. The determination will 

normally become final and binding on the parties after the expiry of a prescribed period (often 28 
or 30 days), unless one party serves a notice of dissatisfaction (see box, Notice of dissatisfaction).

The recommendation can still be effective, even though it is non-binding, and the parties are 
still likely to accept it at the time because:

• It will have been issued by individuals whom the parties have respect for (having nominated 
and appointed them), and who they know have an understanding of the project and issues that 
have arisen. 

• If the determination is admissible as evidence in subsequent proceedings, where it may influ-
ence the arbitrator or judge, the parties may not wish to appear unreasonable.

• Over the course of a long-term project, it is likely that a party will „win some, lose some”. To 
ensure the dispute board process works, each party will have to comply with less favourable deter-
minations, as well as those that it perceives as favourable.
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Arguments in favour of a non-binding determination include:
• The parties are provided with independent advice. Even if the parties do not accept all that 

advice, it might help them to resolve their differences through negotiation.
• The process is more informal and retains its consensual nature, which means less preparation 

is required for the hearing.
• The hearing will be shorter, simpler and cheaper.
• The process accommodates cultural differences.
Arguments against a non-binding determination include:
• The parties may not take the process seriously.
• By serving a notice of dissatisfaction, a party can negate the effect of the determination and 

postpone resolving the dispute until a future date.

27. Interim-binding decision
When an interim-binding decision is issued, the parties must implement it. The FIDIC contracts 

all contemplate interim-binding decisions. The parties are contractually bound to comply, and will 
be in breach of contract if they fail to comply with it. If either party is unhappy with the determina-
tion, they may issue a notice of dissatisfaction within the prescribed period (often 28 or 30 days). 

While the notice allows a party to challenge the decision later, it must still comply with the 
decision until the challenge is determined. If neither party issues a notice of dissatisfaction, the 
determination will become final and binding. 

Arguments in favour of an interim-binding decision include:
• The binding nature of the determination will focus the parties’ minds towards settlement.
• Failure to comply with the determination can be enforced through arbitration or the courts as 

a breach of contract claim, perhaps using expedited procedures.
• It may allow for cultural or political differences (such as overcoming allegations of corruption) 

by ensuring that payments can be made because they are compulsory.
Arguments against an interim-binding decision include:
• The parties must comply with the decision, even if there are errors or mistakes made by the 

dispute board members.
• It is a less consensual process because the parties must comply with the decision.
• Parties will fight harder because there is more at risk. They will involve more legal and tech-

nical experts, which will increase the preparation time, the hearing length and the costs of the 
process.

28. Notice of dissatisfaction
If either party is dissatisfied with the dispute board’s determination or decision, it may register 

that dissatisfaction by serving a notice on the other party and the dispute board. The notice is 
usually a pre-condition to arbitration or litigation. If neither party serves a notice of dissatisfac-
tion, the determination becomes final and binding on the parties and the dispute cannot then be 
referred to arbitration or litigation. However, the parties are still free to reach an amicable settle-
ment.

The notice should refer to the dispute between the parties and give reasons for the dissatisfac-
tion.

The FIDIC Pink Book is the only FIDIC contract that currently defines notice of dissatisfaction. 
A notice of dissatisfaction under the Pink Book means a party’s notice given under clause 20.4 
„indicating its dissatisfaction and intention to commence arbitration”.

The time limit for serving a notice of dissatisfaction is usually enforced strictly by the courts. 
For an example of a failed attempt to extend the time for service of the notice, applying section 12 
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of the Arbitration Act 1996, see Fermanagh District Council v Gibson (Banbridge) Ltd [2014] NICA 
46, as discussed in Legal update, Court considers extension of time under section 12(3)(a) Arbitration 
Act 1996. Although the case concerned the provisions of a NEC2 Engineering and Construction 
Contract (ECC), the relevant provisions are also reflected in the later NEC3 versions of the ECC.

29. Interim-binding decision
The parties must implement an interim-binding decision immediately. The prescribed period 

for any notice of dissatisfaction is:
• Under the ICC DAB procedure rules, within 30 days of the determination. 
• Under the ICE and FIDIC procedure rules, within 28 days of the determination.

30. Non-binding recommendation
With a non-binding recommendation, it will become final and binding on the parties after a 

prescribed period has expired unless one party serves a notice:
• Under the ICC DRB procedure rules, within 30 days of the determination.
• Under the AAA procedure rules, within 14 days of the determination. The parties must give 

notice of acceptance or rejection of the determination. Failure to respond is deemed to be accept-
ance of the determination.

• Under the DRBF rules, within 14 days of the determination or within 14 days of a response 
from the dispute board to the request for clarification or reconsideration. The parties must give 
notice of acceptance or rejection of the determination. Failure to respond is deemed to be accept-
ance of the determination.

31. Should I include a dispute board in my contract?
Whether a party should include a dispute board in its contract will depend on the nature of the 

project works and the standard form adopted by the parties. For instance, engineering contracts 
such as FIDIC include a dispute board as part of the dispute resolution provisions. Also, certain 
funders (such as the World Bank and other development banks) require the parties to include a 
dispute board in the contract when they are providing funding. Other dispute board rules, like the 
ICC, ICE and AAA rules, are free standing and may be adopted by the parties (that is, the parties 
can agree to include them in the contract, but they are not included by default). 

When deciding whether a dispute board is appropriate for a construction or engineering pro-
ject, the parties should consider:

• Any previous relationship between themselves.
• How familiar they are with the size and complexity of the project.
• The value of the contract.
• Whether the funder requires a dispute board to be included in the contract.
• Whether including provision for a dispute board could show the employer’s willingness to 

avoid disputes and keep focused on the project. This may be attractive to potential bidders.

32. Advantages of a dispute board
The advantages of a dispute board include:
• It establishes a culture of claim avoidance.
• It may facilitate positive relations, open communication, trust and co-operation between the 

parties.
• It can help settle issues promptly, before they escalate into disputes.
• It can provide an informal forum with well-informed individuals, who are familiar with the 

project, to resolve disputes.
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• It is often cost effective. Resources can remain focused on the job, rather than concentrating 
on resolving disputes.

• The determination will be influential in subsequent proceedings, if these are necessary.
• The existence of the dispute board may influence the parties’ behaviour, so that issues are 

dealt with and the number of disputes is minimised. In practice, this may only be true on the larg-
est of projects, because of the „standing costs” of a dispute board. 

33. Disadvantages of a dispute board
The disadvantages of a dispute board include:
• It can be costly. The parties are jointly liable for the direct costs of the board members plus any 

additional time spent resolving disputes.
• Dispute board members may make a determination that is contractually or factually incorrect, 

or try to impose their own ideas on the parties.
• The determination may be nothing more than a compromise between the parties’ positions.
• The dispute board’s enquiry is limited and takes place without the opportunity for a proper, 

judicial examination of evidence.
• The process is a „claims review” rather than dispute resolution, since the dispute board 

generally gets involved late in the process, after one party has prepared a detailed claim. 
• The process is perceived as contractor friendly.

34. What is the adjudication timetable?
Section 108 of the Construction Act 1996 requires a construction contract to provide a timeta-

ble for adjudication:
• Within seven days of the notice of adjudication, the adjudicator must have been appointed 

and the dispute referred to him.
• Within 28 days of the referral of the dispute to the adjudicator, the adjudicator’s decision is 

due.
• The period for the decision can be extended by 14 days if the referring party agrees.
The parties are not prevented from jointly agreeing to more time, if it is required by one party 

or the adjudicator.

35. Is there a relationship between dispute boards and the Construction Act 1996?
Whether there is a relationship between dispute boards and the Construction Act 1996 depends 

on whether the parties are parties to a construction contract:
• If they are not parties to a construction contract under the Construction Act 1996, there is no 

relationship between the Act and the dispute board.
• If they are parties to a construction contract under the Construction Act 1996, there is an 

important relationship between the Act and the dispute board.

36. Not parties to a construction contract
If the parties are not parties to a construction contract, there is no relationship between the 

dispute board and the Construction Act 1996:
• Neither party has a statutory right to refer disputes to adjudication.
• The parties may have a contractual right to adjudicate, if adjudication is part of the dispute 

resolution clause in their contract.
• The parties may agree to include a dispute board in their contract.
In practice, projects where the parties may create a dispute board are often not for “construc-

tion operations” under the Construction Act 1996. For example, section 105(2)(c)(ii) means that 
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the parties to a contract for the production, transmission, processing or bulk storage (other than 
warehousing) of chemicals, pharmaceuticals, oil, gas, steel or food and drink are not parties to a 
construction contract. This kind of project might use, for example, a FIDIC contract. 

37. Parties to a construction contract
If the parties are parties to a construction contract, there is a statutory right to refer a dispute 

to adjudication at any time. In that case, there is a relationship between the dispute board and the 
Construction Act 1996. This means that:

• The parties cannot contract out of the Construction Act 1996. Therefore, the parties cannot 
delete or replace the adjudication provisions of their contract with a dispute board. If they do, all 
of the adjudication provisions in Part I of the Scheme for Construction Contracts 1998 will be implied 
into their contract.

• The parties can include an alternative dispute resolution clause in their contract, which may 
include a dispute board, but they cannot make using that mechanism a condition precedent to a 
referral to adjudication.

• If the parties use a standard form contract that does not comply with section 108 of the Con-
struction Act 1996 (such as FIDIC), the adjudication provisions in Part I of the Scheme for Con-
struction Contracts 1998 will be implied into their contract. 

• One party cannot complain if the other party refuses to use the dispute board. The parties are 
free to refer a dispute to an adjudicator at any time. 

If the parties have agreed to use a dispute board, they must ensure the dispute board provisions 
comply with the Construction Act 1996, otherwise, they may find the adjudication provisions in 
Part I of the Scheme for Construction Contracts 1998 will be implied into their contract. 

38. Can I replace adjudication with a dispute board?
If the parties are parties to a construction contract and they replace the adjudication provisions 

in their contract with a dispute board, the adjudication provisions in Part I of the Scheme for Con-
struction Contracts 1998 will be implied into their contract.

If the parties choose to include a dispute board in their contract, they may:
• Adopt a standard dispute board procedure that has been drafted specifically to comply with 

section 108 of the Construction Act 1996 (see Which dispute board rules comply with the Construction 
Act 1996?). 

• Amend the dispute board provisions in the standard form contract to ensure that they satisfy 
the requirements of section 108 of the Construction Act 1996 (see How do I make the dispute board 
provisions comply with the Construction Act 1996?). 

• Prepare a bespoke dispute board procedure that satisfies the requirements of section 108 of 
the Construction Act 1996 (see How do I make the dispute board provisions comply with the Construc-
tion Act 1996?). 

When drafting the dispute board provisions, the parties must ensure that the dispute board 
procedure complies with section 108 of the Construction Act 1996, otherwise the procedure will 
be void and replaced with the adjudication provisions in Part I of the Scheme for Construction 
Contracts 1998. 

39. Can I include a dispute board alongside adjudication?
The parties to a construction contract should not include dispute board provisions alongside the 

adjudication provisions in their contract. The advantages of a dispute board include: 
• Establishing a culture of claim avoidance. 
• Settling issues promptly, before they escalate into disputes. 
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• Facilitating positive relations, open communication, trust and co-operation between the par-
ties. 

• Providing an informal forum to resolve disputes, with well-informed individuals who are fa-
miliar with the project. 

• Being cost effective, by settling issues before they become disputes. 
Many of these advantages will be lost if the parties have parallel provisions: 
• Both processes are designed to give the parties a quick decision, but a party would have to 

decide which method to choose to resolve a dispute.
• Adjudication is a more adversarial process. This is contrary to the aims of the dispute board.
• Dispute boards are intended to resolve issues before they become disputes. The parties would 

have to establish whether there was a dispute that could be referred to adjudication. This would 
involve deciding at what point an issue becomes a dispute.

• If the dispute board was already looking at an issue, which was then referred to adjudication, 
there would be parallel proceedings. This would lead to uncertainty and confusion, as there would 
be two decisions: one from the adjudicator and one from the dispute board. The parties would be 
bound by both, even if they were contradictory. 

• The parties share the cost of the dispute board equally. Employing an adjudicator on top of 
this cost would be an unnecessary additional expensive.

To avoid this, the parties may adopt or create a dispute board-style adjudication.
• The timetable of the referral complies with section 108, including the determination being 

received within 28 days of the referral (see What is the adjudication timetable?).
• The other requirements of section 108 of the Construction Act 1996 are satisfied.
In practice, the parties might use or adapt a standard set of dispute board rules that comply 

with the Construction Act 1996.

40. Conclusion
I know I am biased, but I really do recommend adjudication to anyone. Adjudication is spreading 

around the globe with adjudication laws in Australia, New Zealand, Singapore, Ireland and it has 
been actively looked at in Germany and a number of other jurisdictions. Adjudication has the great 
advantage that it is fairly cheap, quick and creates an interim binding decision that all parties are 
forced to live by. It is probably one of the most important pieces of construction related legisla-
tion passed in the United Kingdom and I know it something that is of great interest throughout 
Europe. 


